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KENTUCKY BAR ASSOCIATION , - MOVANT
V. o IN SUPREME COURT
PHILIP MARTIN KLEINSMITH ' RESPONDENT

OPINION AND ORDER

‘On December 23, 2016, the Colorado Suprén;e Court disbarred Philip
Martln Klei.rismi_th.1 Thereafter, the Kentﬁcky Bar Association (KBA) ﬁled a
petition With this Court asking that we impose reciprocal discipline pursuant to
SCR 3.435. We‘ ordered Kleinsmith to show causé why we should not imposé _
such discipline and he .failed to respond to that order. Beéause Kleinsmith
failed to show cause as to why we should not impose reciprqcal discipline, this
Court hereby.disbars him from the practice of law, as consistent with the order

" of the Colorado.Supreme Court.

I. BACKGROUND

Kleinsmith represented U.S. Bank in several foreclosure actions. As part

of that representation, Kleinsmith hired First American Title Company to

! Kleinsmith was admitted to the practice of law in the Commonwealth of
Kentucky on November 8, 2001. His bar roster address is listed as 3005 Leslie Drive,
Colorado Springs, Colorado 80909, and his KBA number is 89101.



. . ‘
provide title services. Kleinsmith billed U.S. Bank for the services First

‘American provided, and U.S. Bank paid Kleinsmith the billed amounts.
However, from 2012 tl;lrough 2014, Kléinsmith did not pay First Amefic,an;
rather, he deposited the funds in his opérating account aﬁ'd used them to pay
his firm expenses. First American eventuélly obtained a jﬁdgment against -
Kleinsmith’s firm (of Which he was the sole shareholder) for more than $55,000
in unpaid invoices.

For these actions, Kleinsmith was found guilty of violating two of
Colorado’s Rules of Professionai Conduct (Co. RCP). First, the Colorado |
Supreme Court held Kleinsmith had violated Co. RCP 1.15A(b), which reads:

Upon receiving funds or other property of a client or third person,
~ alawyer shall, promptly or otherwise as permitted by law or by
agreement with the client or third person, deliver to the client or
third person any funds or other property that the client or third
person is entitled to receive and, promptly upon request by the
client or third person, render a full accounting regarding such

property. .
This Colorado rule is similar to Kerfcucky’s SCR 3.130-1.15(a), which reads:

Upon receiving funds or other property in which a client has an
interest, a lawyer shall promptly notify the client. Except as stated
in this Rule or otherwise permitted by law or by agreement with
the client a lawyer shall promptly deliver to the client any funds or
other property that the client isentitled to receive and, upon
request by the client, shall promptly render a full accounting
regarding such property..

While we note that the Kentucky rule does not apply to the funds of third
‘ ‘partie_s, this does not affect our analysis. SCR 3.130-3.4(c) sfates that a lawyer
shall not “knowingly disobcy an dbligati‘on under the rules of a tribunal except

for an open refusal based on an assertion that no valid obligation exists.”
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Furthermore, we have held “SCR 3.435 does not require thét the rules be
identical to allow for the imposition of r\ecipf"ocal discipliﬁe.” KBA v.
Meehan, 237 S.W.3d 546, 547 (Ky. 2007).

The Colorado Supreme Court also found Kléinsrhith guilty of violating
Co. RCP 8.4, which reads, in peftinent paf‘t: “It is professioﬁal fnisconduct for
a lawyer.to: .. . (c) engage in conduct involving di'shonesty., fraud, deceit or
misrepresentation .. ..” This Colorado rule tracks with Kentucky’s SCR 8.4(c).

The Colorado Supreme Court disbarred Kleinsmith for these violations.

II. ANALYSIS

If an attorney licensed to practice law in this Commonwealth receives
discipline in another jurisdiction, SCR 3.435(4) generally reqﬁires this' Court to
| impose identical discipliné. Furthermore, SCR 3.435(4)(0.) requires this Court
to recognize that ‘:['i]n all other respects™ a ﬁnal adjudicaﬁon of misconduct in
aﬁbther jurisdiction es_tabl_ishes conclusively the same miscbnduct for purposes |
ofa aiscipliﬁary prc;cegeding in Kentucky. Pursuant toASCR 3.435(4), we. impose
_ reciprbc.al Adiscipliné' as Kleinsmith failed to prove “by substantial evidence: (a) a
lack of jurisdiction or fraud in the [Colofadé] discipliﬂary proceeding, or (b) that
misconduct éstablished warrants substantially different discipline in this |

| State.”

"III. - ORDER

. Having failed to timely show sulfficient cause, it is hereby ORDERED as

follows:



1. Kleinsmith is hercby pc-_:rménently disbarred from the practice ()_f .
law in Kentucky;_ and - - _ \

2. In aécordang:e \';vith’SACR‘-S_.450, Kleinsmith shall pay.all costs
aséociated with these p;‘oceedings; énd -

3. Pursuant to SCR 3.390, Kleinsmith shall, within ten (10) days from
the entry of this Qpinion and Ordér, noﬁfy all clients, in writing, of |
hisl inability to repfesent thém; notify, in Wri'ting, all courts 1n
which he has matters ;;ending of his disbarment f_rorﬁ the praétig:e
of law; and_ fﬁrni_sh copies of all lettérs of notice to the.Ofﬁce bf Bar
’CounselA. 'Furthermore, to the extent possible, Kleinsmith shall
immediateiy cancel and ceése any ad;rértisihg activities in which he
is éngaged. N | | | |

All sitting. nAll concur.

ENTERED: March 22, 2018.




