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NANCY OLIVER ROBERTS ‘ : ‘:M@VANT
V. - IN:SUPREMECOURT

KENTUCKY BAR ASSOCIATION | RESPONDENT

disciplinary suspen‘sion;.ﬁf 61 days imposed by this Court in KBA b. Roberts,

431 S.W.3d 400 (Ky. 2014). No objection has been made to her reinstatement;

however, the Kentucky Bar-Association (KBA)-Office of Bar Counsel (Bar

) fecomimerdation

Counsel)! objects to'the KBA Board of Govetnors”(the Boan
that Reberts be-¢xcused from paying the costs incuirréd by the KBA for the
reinstatement proceedings. Bar Counseél.claims that'the Board’s

recommendation with respect to-the waiver of costs excéeds its authority under

1. In the bnef ﬁled wvth this Court the ﬁice nf Bar Cawlse’l refers to zt i "If as

one arm af the Kentucky Bar Assocza’uon
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the relevant-Stipremie Couit'Riilles.and thatits reason for the recommenidation
s contrary to.the Supreme Court Rules.and existing caselaw.

Forthe reasons explained bielow; we Zccept the Board’s recommendation
for Robeji:tjs’lrﬁiijlstal‘fér;ﬁéﬁ{t to 'tlié;_iqracﬁcf:gef;law;,’«imludingﬁsurecommend&tibﬁ '

seesdings.

‘that Roberts be;éxempted from payingthe costs of thesgé pre

JRAL BACKGROUND'

Her discipliniary reeord incliides a private admonition in 1983 for not havinga.

writtén contingency.fee agreement and a private admonition in 2001 for

-engaging in “paftewmmunlcamﬂs with ‘b judge. On December 16, 2009,
‘opposing counsel i & probate case filed.a bar complaint-against Roberts: See:
KBA File 18836. Forreasons not-pertinent here, thatma;tterwasp‘lacedin
abeyance and no formal charge was ever issued by, thie Figuiry. Commission.
This 2?009 eomplamt,held in.abeyanpe, would later causera substantial delay
in Robierts’ cuirrent effort to be-reinstated, and that delay is-a-crudial fastor

' motivating the Board’s recommenidation to exenipt Roberts froni paying the.
costs related-to het reinstatement. In 2014, wefound Roberts guilty on two.
dzsc1plmary charges (KBA File 17411) for which we ardered her to:serve-a 61-
day suspension from the practice of law. Roberts; 431 8.W.3d 400,

" Followinig her suspension, Roberts undﬂrtka;llappmpnatestepsand

paid the assessed KBA costs; covered the busmess%ﬁignj;ﬁﬁfside her office,

/ ridtified the recessary courts andchemsofhersuspension, aﬂdahtamcd the
-apptopriate. CLE ﬁlihgycenti}ficaﬁdn-. for her reinstatement. By operation:of the-
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relevant Supremie Court Rules, Robierts was erititled. to avtomatic
reinstatement of the privilge of practicing law on May 50, 3014, wrless Bar
Counsel interposed an objection to reinstatement, SeeSCR 3.510(2).

011 Apsil 30; 2014, Robierts stibmifted to the KBAan Affidavit for

Reinstatement and Compliance pursiant to SCR 8i510(2). The Office'of Bar

Counsel filed anshjsetion, mRQbemg’\wmsta\ sment & May 19, 2014, SCR
3.510(2) requires that:Bar Counsel, when.ohjecting to reinstaternent; must’
detail “such information.as may exist to indicate that the tetuber docs o, at
‘that nme:Pﬂssesssufficientpmfesmgnm %Pabﬂxtxes o qieliestions -
‘properly to:serve-the piblic.as an active practitioner oris.not:of good.moral
.eixaractcn.;?f As grounds for itsobjectionar Gounsel stated: “Respondent is
the subject of pending disciplirie; Therefors, the Kentuicky BaiAssosiation
cRjests tosny autaﬁam::minsw%‘f’meﬁt‘:ef the Respondent; as:she does not at

lifications to

this time possess sufficient professiotidl -‘Caaﬁéﬁﬁiﬁes.g il "
‘properly-serve the publicas & prastitioner” No othist details wers stated.. The,
g heldiin:

only “pending” matter Was the 2009 somplaint, KBA File 18336, bel
abeyance. On-April 11,2014, three weeks into Roberts’ Sﬁmceafthe 6l-day
‘suspension, Bar Counsel moved o resiu aétion'on KBA File 18336, The

- 2014.

In response to Bar Counsel’s formal objection toher reinstaterment;

Roberts filéd a numiber of pleadings seeking to allow the reinstatément process
o )
to proceed, despite the resurtection:of the: 2009 complaint. Nevertheless, the
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edbeycmd the.

matter remained uritesolved, ani

d Robertsiremained sus

tirhe allowed for her automatic-reinstatement pursuant to SCR:3:510(2):; With:

‘the:door to automatic reiristatetnent closed‘and nearly foitr months after her
61-day suspension was 6 énd, Roberts filed her-application for formal

rous fules, hep application.

‘réinstatemnent in September 2014. Asrequired I

d for teview by the Chiracter and Fifriéss' Committee:

was referre

'On Decembet 23, -2014; ‘the Inquiiry Commiission issued another

BA File 23236:, The underpianing for thi

complaint against Reberts; K

complaint-was:that Rebereshadaccemedanothﬁrattomcy to various-court

i

proceedings, suggesting thatRoberts was:engaged in the unawthorized practics

of law-during this extension of her suspension: Robetts denigd that:she had

engaged-ini the practice Oi'la,Wpomtmgcutthatshe attended cowrt.

progeedings.as a-non-atiorney Social Security Administration represeritative.

Ort September-16, 2015, the Inguiry Commission. disniissed the complaint anid
closed KBA File 33938 without the iniposition of any discipline against Roberts.
On September 25, 2015, the 2009 bar complaint used to bar Roberts®
avitomatic reinstatement to the practice:of law;-and niearly six yoars-after KBA

Tonition 6% & Hislation of SCR

. File 18336 filing, was resolved with a private ads
' 3.130(1.1) (an-attorney shall provide competent representation).
Meanwhile, the'61-day suspensmmdeemed by this:Cevrt/as propet-

ot ' )

eighteenth month, with Roberts' application for reinstatement awaiting

approval of the Charagter and Fitness Commitiee. Unfortunately; the



Character-and. Fitriess Cotiimittee was riot informed that there:was ne longera
disciplinaty miatter @endingfso~'ﬁ1at her applieation for reinstatement colild

proceed.

Everitually; st Roberty fequiest; the Character and Fitriess Cormittes
held:a hearing on her Application for Reinistatemetit i Ja e 2017, “The.
Committee coneluded that Reberts hiad met 4l Agcessary prerequisties and

qualifications for reinstatetent; and it-recommended to the Board of Goveribrs

“th épproval 6f Robeits’ application for reinstaternent; Bat Cotiisel did fiot.
challengé thatrecommendauon |

Ori May. 19,2017, the Board issued its Findings of Faet, Gonclusions-of
Law, andi;ﬁeeémmenﬁaﬁon accepting: theCmtttea’s récagmniendation: that

Roberts be reinstated to the practice of law in Kentudky, subject to her

attendange-at the KBA’'s Ethics and Professionalism: Enhaticemertt Programi

By-a voté of 11 to 6, the Board requested that Roberts b equitea to Pay *no.

costs pursuant to SCR 3,510(1):in light'of the substantial delaysin processing:

Bﬁﬁéﬁﬁ"’»@bjﬁsﬁﬁnﬁ’ “The:six members voting against the request called “instead

for Mrs, Roberts to be:allocated orly hiall of thié £0sts,OF the proceedings? The:

Board.also recommishded that Ra

ierts b ighly-encouraged fo-seekiout.onevor

mibte: practicemietitors: ‘The only issuesbefore-us:in this review i

challenge to-the Board’s recommendation that Roberts not be sissessed costs in

connection with her teitistatement.



| 1L ANALYSIS
Bar Counsel agrees mthalirecommendatmnseftheBohrdexcaptthe
Wsiiver of the assessmentof costs, Bar Counsel contends' that an-exemption

from the paymenit:of costs is nét atithorized by the applicable Stipreme Coutt

Iy; Bar Counsel relies-upon-8CR 8.516{1) which: states, in

;pertinent- par’i::

bond.6f. $250ﬂ;00 .Any addménal basfs wrll be pazd Iéy Aéplimnt
 (Bmphasis added)
Roberts paid in.advance. the:fees-required to initiate the reapplication

process and'she posted the bond feqnired to:¢6yer-additional costsup:to:

- $2500.00, Theonly, costs af stake herearefheunpmd costs ordinarily taken

frorn the bond and the.additional costs ot covered By the bonid.

Bar Counsel argues that nothing in’ the:SCR.3.510(1).implies-that the

payment.of costs isidiscretionary. In-éffect, Bar Counsel argues that the

phrase; ‘coéts will be paid by Applicant,” is a:command; fronywhich this Couirt
hasJeft itsélf no discretion‘to deviate even when faitness arid justice demand

otherwise. We disagree. ‘We iriterpretour Supresite CourtRules in accordance

‘with thelr plain Tafigtiage. Sturgéon-v, Commonwealih; 321 8.W.4d 189; 193

(Ky. 2017)..



Apphcant” as»eqm\ealﬁntto “any additional costs shalibapaxdby Apphcant«*’

The word “shall,” of ¢ourse, denotes 4 fnandate.? SCR 3.510(1);, howevet; uses

thie fetin “will,” which Merrani-Webster definés in-a number of contexts,®

including as an auxiliary verb-used; (1) “to expres.?,deswe,‘chome, m’llmgness,

tendency ordisposition;” aid (8):“to-express futurity.?

O1)'s use of “will” conniotes the customgry

habitual future drspasn ofthep erxtefcosts “Thiat is, in the tisual

attributable to the refnstaiemen’i:;;process-,gzanﬂ?.:-thef'.appii'cmt='§houlfd expect the

~ same. The'rule'dogs riot negate the possibility that clreuistarices will Gompel

a-deviation. from thatcxpsctatmn,andsoweeanﬁrmmwthat this Court:
retains the discretion fo.depart from the-customary directive:for allocating,
costs when fairness and justice so'require.

“acted outside the scope:ofiits.

. Bar Gounsel also conteids that the Board’
anithority” in.violation of SCR 3,51Q(3) when it-requested Rabietts’ exemplion

rt; “The Board

from costs. SCR.B/510{8) provides, inrelevant pé;

on ot ‘rdiriery parlance, and in its ordinary signification, the ferm
‘ ccmmand and . , .. mustbe given: afédmpmsory meaning” Black’s
33 (Sthed 1979)h “Shall means_lshall " Vandertoltv,

httpsi/ / WWW mernam—webster cem/ dmnonaxy/wll



the record, report and bnefsandrecommmdappmvalurdlsappmval of'the’

applica ti@nlibrremStaIement]totheCourt."

We:db not agree:witli Bar Con

nisel's inferpretation of the abave.

apptoval orrejection of an application for reinstatement:. ‘TheKentucky Bar

Assaviation is the-organization establistied by rule of this Oauirt tosamy:

copstitutional mandate 1o “govern admission to-the bar.and the:diséipline of

fenbers.of the bar® Ky, Const, § 1165.accord KRS 21A.160, The Board af
Governors of the Kentucky Bar Association is essential 16 of finetion of

governing the bat 6f this state, and we welcome the input:of that body. ‘The

Bodrd’s recommendations relevant to the just disposition-of disciplitiaty:

pirigte:tesoliation to such:

meitters,

Wé make:no findings, =nd we resch no conélusivis suggesting that Bar

Counsel ated improperiy or otherwise acted in bad faith inoppesing Robetts!
teingtatemient following a 61-day suspensionitook far oo long, The extentto

which fault for that rests with a particular departinient of the KBA, the Offics 6f

g8, br with Roljerts herself; is & matier we do

Bar Adrnissions; this Court’s ru
niot address heréin.
1L, ‘DISPOSITION
We agree with.and accordingly.accept, the:Board of Governors’
recommendafion that Nancy Oliver Roberts’ Applicatior for Reinstatement to
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the practice of law be 4pproved. Diié to the extenuating circumstarices

‘described dbove, we find:it appropriate in the exercise of ur distretion to grant

the Board’s request:to exempt Roberts froriy thie payn

nefit of addiional costs
incurred by the KBA in héf'feinstatement _pracesé.-
1t is therefore ORDERED:

1. Nancy Oliver Roberts’ Application for Reinstatement to the:Kentucky Bar

Association is approvad pursiant to SCR 3.510; subject to paragraph 3 Below;

2. Roberts.issncouraged to seek outione orinore pracigs mentors.

3. If'she has not already doneso; Roberts shiall-commence her attendance and

active participation in the KBA’S Ethiics and Professionalism Enha

igermient

Program.

%, Noadditierial costs shail b asséssed sgainst Roberts for this proceeding

“

and. the $2500 hond posted by Roberts.in corfjunction with her Appiic:

« Kellér, VanMeter; Vénters, and Wright, 4J.,

- coneur: Mintor, CuJi; Hot sitting,

ENTERED: November 2, 2017..




