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REVERSING

This case presents the iséue of whether proof at trial showiﬁg only an |
~ opportunity to cémmit ﬁrst—degrée criminal abuse against a child is sufficient |
to support a jury instruction and resulting verdict for directly abusing theu
child, as opposed to the .alvternative theory of permitting the abuse of the child.
This Courtv holds that such proof is not sufficient.
I. Background

Cecilia Alvarado was only six months old Whéri she died on AuguSt 22,
2005. Her death and subsequent autopsy sparked an investigation that |
ultimately led to the arresf and prosecution of her mother, Samaﬁtha Monahan

"Acosta,! and Acosta’s boyfriend, Roy Rankin.

1 At the time of trial, the Appellant’s name was simply Samantha Monahan, and
this is the name used in the Court of Appeals’ opinion. The Appellant’s name, however,
has changed, and so she is referred to in this opinion by her present last name,
Acosta. . :




Rankin was charged with and convicted of murder and ﬁrst—degree
criminal abﬁse. This Court affirmed his conviction. See Rankin v;
Cdm_monwealth, 327 S.W.3d 492, 500 (Ky. 2010).

Acosta was charged only with first-degree crifninal abuse. Her conviction
for that crime is the subject of this case.

Acosta had known Rankin from childhood. In early 2005, she lived
outside Kentucky but struck up a long-distance relationship with Rankih. She
visited him frequently starti.ngr in February or March of 2005, near the .t'ime
Cecilia was born. In July 2005, she moved to »Kentucky and began living with
Rankin. She get a job, and Rankin watched her children when she worked.
A_co_sta‘cl'aimed at trial that she never saw Rankin mistreat the children or even
lose his temper. Uﬁbekhownst to Acosta, Rankin was borderline mildly |
mentally retarded, though his social skills hid this. |

Medicall records from when Acosta li\}ed outside Kentucky showed no
evidence of abuse of Cecilia.. It appears that Acosta got good, consistent medical
care fqr her children at that time, and that Cecilia had only a few mild,
com_moﬁ health problems (e.g., neo-natal jauﬁdice, vomiting ahd diarrhea
caused by acid feﬂux, and some Wheezing)'. The last of these medical visits was
in early June, shortly before the move to Kentucky.

| Acosta and Amanda Huff, Rankin’s niece, testified that soon after
Acosta’é mojVe to Kentucky, in mid-July, they were in a car accident with §
Cecilia as a passenger in a car seat. No police report asso,cié_lted with Acosta

could be found for this accident. Acosta and Huff said this was because Acosta




lied to the police who responded, claiming inetead that Huff had been driving
the car, becaﬁse Acosté had an outsfanding warrant ffom Tennessee.

At least one victim frqm the other car was taken to the hospital, but

~Acosta and Huff did not ask for medical attention at the scene for themselves
er their children. Instead, they claimed to have gone to the hos;ﬁital on their
own. According_te Acosta, she had Cecilia examined by a doctor, who said the
ehild was fine. No medical record of this visit was introduced.

According to Acosta, on Aﬁgust 11, she called to schedule a six-menth
well-baby medical check-up for Cecilia. This app‘ointment, scheduled for
August .18, would be the first since the move to Kentucky.

R Also according" to ACOsta, around August 15, Rankin told her that Cecilia
had fallen off the bed while Acosta was in the shower. A few days later, around
August 17, Aco"sta ﬁoticed what she described as a soft‘“je.lly spot” on Cecilia’s
head. |

- Seyeral_of Rankin’s relatives and acquaintanees, including his mother
and sister, testified about how the baby acted before her death. None of them,
hoWever, ever testified to seeing Rankin or Acosta abuse Cecilia.

- Rankin’s mother, Rebeccé Rahkiﬁ, testified about the “jelly spot,”

“confirming that Acosta had shown it to her around Aﬁgust 17. She alse
testified that the baby would ﬁot cry but would whine, as though something
was hurting her, when she was picked up. She testified that she thought
Something was wrong with the baby, that Well babies did not act like that, that
something was hurting the baby, and that she teld her son and Acosta this.

| She also testified that the child had a fever for several days at one point and
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that her daughter;in'—law threatened to report Acosta to the police if she did not |
take the baby to see a doctor. She saw Acosta and her son give the child |
‘Tylenol. |
On cross-examination, she said that she never saw any signs of broken

bohes or any emergent condition (béfore' the day of the child’s death), though
she could tell there was something wrong with the baby. She also stated that
~ Acosta héd been the one to mention the “jeily spot” and that she had not tried R
| to hide 1t She described the spot as a painful-looking soft knot on the back of |
the head, which Acosta had told her had been there “quite a while.” She said it
was not the “soft spot” on a baby’s head. She élso testified to seeing a bruise on.
the baby’s heéd, which she had been told was from a fal.l from a bed.

| Rankin’s sister, Wanda Goodlet, also tesﬁﬁed that Cecilia a}Speared to be
in pain when she was picked up, and that Ac'osta,. vs;hen asked about this, said
the child “did thaf sometimes.” According to Goodlet, Cecilia woul‘d groan 'but
not cry. A few days beforé the scheduled check-up, Goodlet noticed that Cecilia
was running a fevef, which she mentioned to Acosta. Accordiﬁg to Goocilet, the
next déy she asked why Acosta had not taken the child to a doctor for the
fever; Acosta said she had not wanted to do so because of a cigarefte burn on
the child’s legs and a bruise on her head, which Acosta feared would lead to é
call to social services. The next day,}after again talking to Goodlet, Acosta
agreed td take the child‘ to a doctor, and did so the next day. Goodlet claimed
that she aﬁd her family had to pressure Acosté to take the child to the doctor,

having gone so far as to threaten to call social services if she did not.




On croés—cxamination, she stated that she witnessed the cigarette burn

| happen‘but that it was an accident, though she did not say whcn it. happened.'
She also said fhat she had had no reéson to think that fhé child had any
br;)ken bbneé. | | |

| David Goodlét, Wanda Goodlet’s father-in—law,.tes.tiﬁed primarily about -
the day Cecilia died. But he also testiﬁéd about how the child looked and acted -
é few days before. Specifically, he said that something had been wrong With the
baby and that she would say “Waah,” as though in pain whenever held or‘ '
.touched", but she woﬁld not cry. She would quit saying “Iwaah” when put in her
car seat. When‘asked thther he saw any signs of broken bones, he saia that
‘he Wasv hcsitant to hold the baby after seeing her appear to be in pain and that
she was a siékly baby. He also testified that his wife had threatened to call thé
f)olice When thé child had a susfained high fever and Acosta seemed unwilling
to take the child to see a doctor. When asked again about signs of brokén |
b;)nes, he Said he.h_ad seen none.

In addition to deScribing the car accident, Amanda Huff testiﬁed that she
had no rééson to think thg child héd'brokeri bonesv. She sta£ed, however, that
the child was kept in her car seat “twenty-four seven,” and that she was‘
concerned the child qould not hold a bottle.

On Auguét 18, Acosta’took Cecilia to her six-month Well-baby visit,
w’hivch was her Aﬁbrst medical check-up since the move to Kentucky. Cecilia was
eXamined by a nurse practifioner nafned Susan Hays. In her examination, she |
noted a faint bruise on Cecilia’s head and two small.symmetrical scabs wifh

some bruising on her lower legs that appeared to have been there a while.

5




| When asked about the heéd‘ bruise, Acosta told her that the baby had falleﬁ off
the bed a few days before. Hays did not reéall what Acosta said about the scabs
on the baby’s legs. Her examination included feeling the baby’s ab‘dom‘en, :
clavicle, and hip. She testified that Cecilia’é muscle tone was poor and that she
‘was lax and slumped, but that she “did good” in a pull-to-sit response test. The
lax musclve tone Was concerﬁing, as were the head bruise and the symme;crical
‘marks on the legs,b and she aske;l Acosta to set up a folloW—up ai:;pointment.

She did not recall Acosta saying anything about a “jelly spot”bon 'the‘
child. She saw no evidence of bone fractures, and did not suspect abuse. When -
cross—e?camined about the pull-to-sit test, she stated that she would not héve
done the test had she known of a fractured arm because it would have caused
pain‘to the baby. She also testified that she regretted not repo‘rting the marks
on Cecilia’s iegs to Social Services. i

- Wh¢n Acoéta testified, she admitted that Cecilia acted sore when lifted
and was not sr.nilling.' or kicking her legs ih the time leading up‘to the six-month
medical visit. She also admitted that the child had stopped smiliﬁg, and would
grip objects but could nof hold onto them. She claimed that Cecilia fell off a
bed a second time b(;meen the August 18 medical visit and her death.

The day of the killing, Rankin wafched Cecilia while Acosta went to work..
After Acosté left, Rankin took Cecilia and her two-year-old brother M.A. to hisb _
parents’ house. Rankin claimed at trial that around 7:00 p.m., he léft the
children briefly while he went to another room, and that when he returned 15
to 20 minutes later, he found M.A. with his knees on Cecilia’s neck:._‘According

to Rankin, Cecilia had been in her car seat and had been tipped out of it onto
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the floor by M.A. He claimed that he pulled M.A. off and picked up Cecilia. He
testified that her head was limp, so he took her to the front porch where his
parents were; 911 was called at that time.

Emergency responders took Cecilia to the hospital. At that time, she Had .
- no pulse and was not breathing. She had dark .bruises on both éicies of he»f.
neck that lookednlike handprints. The-emergeflcy physician-whb saw Cecilia
testified that this bruisir.lgk was “evolving” and increasing. Cecilia also had
bruises on hér legs and scalp. Resuscitation attempts failed, unfortunately,
and Cecilia Wés proriounced dead.

Becausé of the cifcumstances of the death, an autopsy was performéd.
EQidence relatéd to it was presented thrbugh t_hé testimony of four expert
witnesses: ’thbe' forensic pathologist who performed the autopsy; a forensic
pediatrician‘and a forensic anthropologist who were present and assisted in the
autopsy; and a second forensic anthropologist who examined boneé after the
autopsy. | |

The autopsy revealed that Cecilia’s skull .Was fracturéd all along the right.
side and that she had multiple subdural and epidural hematomas. Her neck
| Was bruised, WhiCh could not havé been caused byvl CPRF. According to the
Commonwe‘alth’s’expert witnesses, Cecilia’s death resulted from t.h‘e head
 trauma, w‘hich was caused by a substantial impact from her having been
thrown or ’swur‘lg against an object. In addition to the skull frécture’, the
autopsy showed bruises and contusions to the child’s head, and é torn

frenulum of her upper lip.




‘The autopsy al‘So revealed several pre,—¢xisting injliries, some of which
must hévé resulted from abuse. Cecilia had multiplé fractures to her arrhs,
legs,b and ribs; a di‘slocate‘d shoulder; and a pair 6f round, cigarette-tjrpe bﬁrns
on her legs. Thé p.roof showed that the arm, leg, and rib breaks occurred in the
Weeks or months leading to her de'ath., with the earliest likely océurfing in May
2005. Ohe of thé forensic anthropologists said one of the breaks céuld have
happened as mﬁch as four moﬁths back (before the mother moved to |
Kentucky) but that 1t was very unlikely.

According to the experts, these injuries were not th¢ cause of death. They
were the reéult of mechanical trauma, such as by pulling, bénding or twisting,
not disease. In fact, the doctbr who performed the autopsy testified that the
injuries were very probabiy caused by abuse, not accident, and that she had
never seen such a pattern of injuries without abu.se.

At leabst one of the physicians, the forensic pediatrician, testified that the
fractures would have fésulted in noticeable swelling and pain. She also stated
that fhe physical examination by Nursé Hays likely would have shown pain.
She noted specifically a test wherein the nurse pulled the child info a sittingb
position by her arms, at Whicﬁ time the child had at least one arm fra'ct'.ufé'abn‘c"i
a dislocated shoulder. She also stated that the muscular “floppiness” seen.by
Nurse Hays was likely the result of bone fractures that were present at the time‘
of the six-month well-baby visit because any movement or tensing of muscles
would have been painful for the child.

The efnergency physician who saw the baby at the time of death testified

that these bone fractures were not noticeable from her visual examination,
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- though helv~ examination was not focﬁs_ed on that and was instead focused on
the resuscitation efforts. She said if thé child had survived, she would.hvave
suspected fractures and would have then done a physical exam and other
studies to determine whether they Weré present.

Rankin presented an expert'witness, also a forensic pathologist, who
testiﬁed that the baby was either hit in the head multiple times with an objéct
or was slémmed into sorhething multiple times. He also testified that one or
mbre persons caused the head injuries, which ‘wére not accidental. When asked
about the other broken bones, he stated that it was very unusual that a broken
bone would not cause pain when the child was manipulated, as happens in a -
medical exam, and agréed thatif a médical professional could not detect
broken bones, then it was highly likely that a lay person would have less

' awareness of it.

After all the.proéf, the trial couft instructed the jury on one count of
ﬁrst-degree. criminal abuse as to Acosta. The court’s instructions were ‘.
somewhat unusual, however, in that they covered two different theories of how
Acosta allegedly‘committed the crime in separate, alternative instructions. The
ﬁrst instruction allowed the jury to find Acosta guilty‘if she intentionally
abused Cecilia. The second instruction, to which the jury was to proceed only if
it fou.nd. her not guilty under the first, allowed the jury to find her guilty if she
had intentionally permitted Roy Rankin to abuse Cecilig.

The jury found Acosta guilty under the first instruction, and she was

sentenced to ten years in prison.




'The Court of Appenls affirmed. While the court addressed several issuee,
the only one 'relevant to the case at this point was Acosta’s claim that she was
entitled to a directed verdict of aequittal. The eourt fonnd that there was |
sufficient evidence under both theoriee presented to the jury to allow
| conviCtion.

As to the second theory, the court noted that the Commonwealth had '
presented evidence that Acosta had reason to know that Cecilia suffered from
serious injuries before her death. Specifically, it noted that Cecilia had cried in
an unusual manner and had been unable to hold a bottle; that Acosta had to
be threatened with a call to social services or the police before she would take
the baby in for a long-lasting fever because she was worried the doctor would
report her for the head bruise and cigarette burns..It aleso stated, erroneously,
tnaf there was no proof of a car accident, though we note that some of the
proof suggested there had not been one. Regardless, the court stated, there was
proof that Cecilié_l’s injuries could not have been caused by ‘falls from a bed or
the supposed car accident. From this proof, the court concluded that a jury
could reasonably have believed that Acosta had allowed Rankin to ébuse
Cecilia. |

As to fhe ﬁrsr theory, intentional abuse by Acosta, the court
acknowledged that the proof was les.s strong. Nevertheless, it noted, Athe
evidence showed that the injuries were caused intentionally during n period in
which Cecilia was in the "exclusive custody of Acosta or Rankin. The court

concluded: “While it seems more likely that Rankin inflicted the majority of the
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" injuries, a' jury could reasonably infer that [Acosta] committed at least one of
the acts of abuse.”. |

This Court granted discretionary review to determine whether
circumstantial proof such as this, which establishes intentional abuse by
someone and only an opportunity for the defendant to have committed that
abuse, is sufﬁéient to defeat a rn.otion' for a directed verdict.

II. Analysis

Acosta raises only that single iséucz whether the trial court .sho.uld ha\}e
granted her a directed verdict of acquittal.2 We ultimatély coﬁclude that the
jﬁry should not have been instructed as to a direct-abuse theory but that a
directed verdict should not have been granted because the proof was sufﬁcient
under the alternative theory. This still requires reversal of Acosta’s conviétibn,
though it allows for retrial on the alternative ‘theqry. |

When pfesented with a motion for a directed verdict, a court must
consider the evidence as a whole, presume the Commonwealth’s prbof is true,
draw all feasonaible inferences in favor of the Commonwealth, and leave
o _questions of weight and credibility to the jury. Comrﬁonwealth v. Benham, 816
S.W.2d 186, 187-88 (Ky. 1991). The trial court is authorized to- grant a directed.
verdict if the Comm.onweallth has produced no more than a mere scintilla of
| evidence; if the evidence is more than a scintilla and it would be reasonable for
the jufy to return a verdict of ggilty based on it, then the motion should be

" denied. Id. On appellate review, the standard is slightly more deferential; the

3

2 Acosta’s brief raises several subsidiary issues, such as whether an inference
from an inference violates due process, as part of the directed-verdict claim. Our
resolution of this case, however, obviates the need to address the subsidiary issues.
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- trial court should be reversed only if “it would be clearly unreaéoriablé for a

jufy to find guilt.” Id. "(em‘phasis added).
- A dii”eCféd-verdict motion is reviewed in light of the proof at trial and the
sfatiltory elements of the alleged offense. Lawton v. Commonwealth, 354
S.W.3d 565, 575 (Ky. 2011). The directed-verdict question is_not contfolléd by
the law as described in the jury instructions, but by the statutes créating the
offense. Id. Thus, é diféct’ed verdict may be inappropriate even though the jury
instructions weré flawed. Id. | |

Under this approach, this Court. is required to examine the evidence

introduced ét trial concerning whether Acosta committed first-degree criminal
abuse .against Cecilia aﬁd to compare that proof to thé statutory elements of
the offense. The ﬁrst-dcgreé criminal abuse statute3 éets but three essential
- elements: (1). the defendant infentionally abuses* or permﬁs a person in

custody to be abused; (2) the abuse either causes serious physical injury,

3 The statute reads: .

A person is guilty of criminal abuse in the first degree when he
intentionally abuses another person or permits another person of whom
-he has actual custody to be abused and thereby:
(a) Causes serious physical injury; or :
(b) Places him in a situation that may cause him serious physical
injury; or . ‘ :
. (c) Causes torture, cruel confinement or cruel punishment;
to a person twelve (12) years of age or less, or who is physically helpless
or mentally helpless.
- KRS 508.100(1).

4 Abuse is defined as :

the infliction of physical pain, injury, or mental injury, or the deprivation.
of services by a person which are necessary to maintain the health and
welfare of a person, or a situation in which an adult, living alone, is
unable to provide or obtain for himself the services which are necessary
to maintain his health or welfare.

KRS 508.090(1).
| 12




creates a danger of serious physical injury, or causes torture, cruel
conﬁnement, or cruel punishment; and (3) the Victim is less than 12 years of
- age or is helpless. |

| The first element is listed in the alternative, meaning there are two
different ways te satisfy it: either by committing the abuse 'directly or allot&ing
the abnse to Occut. This case turns on whethe'r the first element was satisfied.

Most of Acosta’s bargument is directed towafd the proof—or lack of

proof—of direct abuse by her. Even though both alternatives—-direct abuse and
allowing abuse—were p'resented in the jury instructions, the proef need only
satisfy one of the altetnatives to survive a directed-verdict motion:

A motion for a directed verdict of acquittal should only be made (or
granted) when the defendant is entitled to a complete acquittal[,]
i.e., when, looking at the evidence as a whole, it would be clearly
unreasonable for a jury to find the defendant guilty, under any
possible theory, of any of the crimes charged in the indictment or
of any lesser included offenses

| Campbell v. Commonweaith, 564 S.W.2d 528, 530 (Ky. 1978).

| As the Court ef Appeals noted, the proof was stronger as to the theory
that Acosta allowed the abuse to occur.yAnd Acosta has not cHallenged whether
she could have been convicted under that theory. Even if she'is cortect that'the
direct-abuse theory was not supported by the evidence, if the evidence would
support the second, permitting-abuse theory, then she was not entitled to“a_
directed verdict. | | | |

The proof, while extremely circumstantial, was sufficient as to the

'permitting~abuse theory to deny Acosta’s motion for a directed verdict. The

Commonwealth’s expert witnesses testified that the child’s broken bones
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: should have be.e.n noticeable and were the result of abuse, rather than disease
or acéident. Moreover, membgrs of Rénkin’s family téétiﬁéd that _s‘omethirﬁg was
clearly wfong with the child, who acted in‘pain ail the time. Acos}ta.x and Rénkin
wefe the child’s ‘(.:aregivvers while she lived ir;‘Kentucky.

Other evidence showed Acosta’s consciousness of guilt. Several witnesses
testified that Ac,o.sta’was hesitant to take the child in for fnedical visits in
Kehtﬁcky——_despite a history of consistent medical visits before Rankin came
, ba(;k into her life. Witnesses also testified that Acosté was specifically
concerned about'medical personnel calling the police or social services upon
séeing fhe child’s ihjuries.

Of course, Acosta did eventua;lly take the child to a medical app_oinfment
after the injuﬁes occurred. And while the medical professional was concernéd
- about soinc of the child’s superficial injuries, she did ﬁbt notiée_any broken
bones. While such proof certainly could be the basis of a defense—if a médical
proféssional did ﬁOt notice the injuries, thén how could the mother as a lay
person?—it does not entitle Acos;ca to a directed verdict. As noted above, wh¢n
consid‘ering the appropriateness of granting a directed ve»rdict,bthe court is
i‘eduired to view the eVidence in the light most favorable to the Commonwealth
: and’questlions of crédibility and weight are to be left for the jury. Under this
sfandard, Nurse Hays’s testimony could be ignored. -

Acoéta’s own brief states that the “evidence—if beliéved by the jﬁryé—
might have supported a conviction for knowingly allowiﬁg Roy to abuse_
Cecilia.” This Court conch»,ldesbthat a jury could reasonably ihfer from the proof—

that Acosta knew that Rankin, who was the child’s caregiver while she worked,
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was abusing the child and that she permitted it to occur, and therefore that
she committed first-degree criminal abuse by permitting abuse to occur. -
Therefore, the trial court did not err in refusing to direct a verdict of acquitfal
based on the theory that Acosta permitted the abuse to occﬁr.

‘That, however, does not mean that there was no error in this case. As
this Court has Stated in a similar case: “The fact that [the defendant] was not
entitled to a diréct_ed verdict, however, does not necessarily mean that the trial
coﬁrt acted properly in instructing the jury on all the alternate methods of |
committing criminal abuse in the first degree.” Mason v. Commonwealth, 331
S.W.3d 610, 618 (Ky. 2011).

The ty;.)e of error aileged here is a'cAtually that thé instruction under which
the jury convicted Acosta was improper and unsupported by the proof, which is
different from a directed-verdict complaint. Specifically, Campbell étated that
when a directed verdict is inappropriate because the evidence was sufficient
“under any possible theory ... of any of the crimes charged in the indictrﬁent or
of any lesser included offenses ... [tjhe proper method for obtaihing relief ...

“would have.been to object to the instruction upon which the jury’s finding :
was baseq.” Campbell, 564 S.W.2d at 530. This has consistently been the rule

- in Kentucky. See, e.g.; Kimbrdugh v. Corhmonwealth, 550 S.wW.2d 525, 529 (Ky.
1977) (“When the evidence is insufficient to sustain the burden of proof on one
or more, but less than all, of the issu_es presented by the case, the correct
pI‘OICedLII.‘e is to object to the giving of instructions on those particular issues. ...

The appropriate procedure here would thus have been for appellant, at the

" close of the evidence and before the instructions were given, to apprise the trial
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court that)he objected to the giving of an instruction or instructions ... for the
reason that they had not been sulfficiently proven.”).

. Ip other W‘or’ds, here there was proof sufficient to present the Chérge of
_abusé to the jury based on pérmitting the abuse so that Acosta was not ehtitled
to a direvcte‘d verdict of acquittal on the chafge.‘ But should there have been an
iri‘étruction‘oh the thebry ’th‘at _she directly and intentionally committed the
abuse dn':.the child under the state of the proof? Acosta thﬁs was required to )
Si)ject to th; first inkstr‘u'ction. on direct abuse if she believed that the evidence
did not SUppéft such a theory. |

. This raises the question of whether Acosta has properly presérved this

potential inétr_uctional error fOr'ofdinary appellate review. It is fairly clear that
. on appeal, Acosta has not distinguished between‘whethe.r she could be
convicted of ‘d‘le‘ charge on any theory and whether there was proof sufficient to
support an instrﬁction on the theory of direct abuse (directed verdict versus an
- instructibrial thebry nbt suﬁportéd ';by the proof). That Acosta has confuééd the
two issues vivs éVinced by thc discussion in her reply brief stating that the
appellate court _.mus‘t focus on what the jury did and whether its decision was
'reasonable. But é directed-verdict motion is directed to the trigl court, before
the jufy gets the case, and thé decision on review then is the trial court’s

c‘iecisio'n,r not the jury’s. This is why the directed-verdict standard fbcusés on
whethef the trial court was éorrect in concluding tha£ a rational trier of fact
could find gguil,t under any theory, even if the theory under which the ju'ry  .
" actually found guilt was not supported lby the evidence. Wh'é‘njAcosta

| complains that this jury acted unreasonably under a specific jury instruction
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and that the evidence did not support giving that instruction, she is making a
different type of claim. She is instead complaining about the appropriateness of
the jury _instruotion, and any error goes to the jury’s verdict as found under
that -instruction. o

| This Court’s review of the record does not kshow tl'iat Acosta objeoted to
the giving of the jliry instructions that covered both the direet—abuse and
permitting-abuse theories of the erime. If a conference with the judge on the
instructionsv Was‘ held, it either was not recorded or was not certified as part of
the appellate record. And the proposed jury instructions include both theories,
though it is unc_lear‘whether those proposed instructions were tendered by the
Commonwealth or Acosta. |

Practioally speaking, there is not much difference between the directed-
verdict question and the improper instruction question, since both focus on the
sufﬁciency of the evidence. (Of course, there is one substantial difference: when ,
a defendant.is entitled to a directed verdict, it is a directed verdict of acquittal,
whereas an improper instruction would require at most reversal of the
conviction and allow retrial.) Neverthele'ss, our cases hold that a motion for a
directed verdict do‘es not preserve the type of erjror presented by this case.
Beoan’se the error was not adequately preserved for appellate review,

reversal is alloxived only.if this Court finds the error to be palpable. See RCr
10.26. A palpable error occurs when the substantial rights of a defendant are
violated and a manifest injustice results. RCr 10.26. Manifest injustice requires
“showing ... [a] probability of a different result or error so fundamental asto

threaten a defendant’s entitlement to due process of law.” Martin v.
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Commonwealth,‘207 S.W.3d 1, 3 (Ky. 2006). Elsewhere in that de.cisior_l, wé‘ .
stated that the rule required deciding “whether the defect in the proceeding
was shocking or jurispfudentially iritolerable;” Id. at 4.

If Acosta is correct that the jury instruétion under which the jury found
her guilty was unsupported by the _evidence, then the trial cbuft committed
palpable ¢rror.5 That the prdof in a criminal prosecution must be Sufﬁcient to
éllow a reasonable jury to find guilt beyond a reasonable ddubt is one of the |
bedrocks of the American justicé system and is one of the core protections of
due process. That alone woﬁld make the type of error presented here
juriSprudentially intolerable. It is ﬁot enough to speculate that the jury could |
have convicted her of permitting abuse.‘ Here, the jury did not conéider that
charge, since it convicted her under the first instru}ction‘ on direct abuse. |
. 'Certainly, had the court inStructed only on direct abuse, and had there not.

been evidence sufficient to submit the permitting abuse theory to the jury,
Aéosta would have been entitled to a directed verdict on thé direct abuse under
“the proof in thié caéé.
| Th¢ evidence at trial showed only fhat Acosta, as the child’s mother :and:
~ caregiver, had thevoﬁportunity to abuse her child. |

’i‘he Commonwealth claims the question of sufﬁqieﬁcy of the evidence in

this case is like that in Mason v. Commonwealth, 331 S.W.3d 610 (Ky. 2011).

The Commonwealth goes so far as.to claim that the present case offered more -

5 This might not be the result if the jury was given a combination instruction in
which both theories are included, though such an instruction may raise unanimity
_issues. See, e.g, Travis v. Commonwealth, 327 S.W.3d 456 (Ky. 2010). But here, the
jury specifically found Acosta guilty under one theory, which she claims was not _
supported by the evidence. Any error, then, goes directly to the verdict returned by the
jury. '
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evidence to connect Acosta to the direct abuse than there was in Mason.
Despite this claim, however, the proéf in Mason was subsfantially_more
compélling than in this case and included more than showing a mere
opportunity by the defendant to have caused the injuries. Indeed, there was

really no question in Mason whether the defendant caused the injuries or that

they may have been caused by someone else. That case involved a single injury-

that the _defendant claimed occurred when he tripped and fell on the child. In
' 'otherl vwords, the defendant admittedvto. causing the injury; he simply disagreed
with whether the injury was caused by intentional abuse. B

The Court of Appeals relied on Carpenter v. Commonwealth, 771 S.W.2d
822 (Ky. 1989), for its conclusion that a reasonable’ jury could have found guilt
based solely on Acosta’s status as the child’s.caregiver (and resulting
opportunity to commit the crime). But Carpenter presented far fnore evidence;

than a niere opportunity to comﬁlit thé crime. In that case, the defendant,

along with another person, had exclusive control over the abused child, but the

proof also showed that the defendant had abused the child (by shaking her and

throwing her on a bed so that she bouﬁced off and hit her head) shortly before
the abusive act for which ‘he was ‘convicted. It was the combination of this
additional evidence with the opportunity that was sufficient to avoid a directed
Verdict.. Id. at 824. |

But this case presents orily an. opportﬁnity for Acosta to have committed
the abuse h¢rself. Mere‘ opportunity, like motive or presence at the scene, is
insufficient by itself to support a finding of guilt. See, e.g., Marcum v.

Commonuwealth, 496 S.W.2d 346, 349 (Ky. 1973) (“neithér motive alone nor
19 | |




motive plus opportunity (or presence at the scene) is enough to justify a
conviction”) ; Hodges v. _Commonwealth, 473 S.W.2d 811 (Ky. 1971); 'Brison; v.
Commonwealth,v 519 S.W.2d 833, 838 (Ky. 1975). Indeed, the direct-abuse case
against Acosta was even weaker than many of these “opportunity only” cases
because in thoée, the defendants were at least present when the crimes
occurred. Here, there is no proof that Acosta was present when the abuse
occurred. At most, there is a question as to whether she should have taken her
child to a doctor sooner, though sheultimately did do so. There is certainly no
' evidence that anyone saw or heard Acosta abusing her child. A ﬁnding that
Acosta committed the abuse would require the jury to move beyond fair and
reasonable inferences from the evidence to rank speculation. A verdict cannot
be founded on nothing rnore than conjecture.

Because the Commonwealth’s proof at most showed that Acosta had the
opportunity to commit the abuse, it was error to instruct the juryon
intentiona_l abuse by Acosta herself. Because such an error rises to the level of
palpable error, as described above, Acosta’s conviction, having been found only
under the direct—abuse instruction, must be reversed.

| IIL Conclusion |

Because the Commonwealth’s proof was sufficient underat least one
theory of first-degree criminal abuse, Acosta was not entitled to a directed
verdict of acquittai on the charge of crirninal abuse. However, the trial court
- erred in instructing the jury as to direct abuse by Acosta, and the resulting
jury verdict under that instruction was erroneous. Acosta may nevertheless be

retried under the alternative theory of permitting the abuse because the jury

20




never reached that questioh, and she was not entitled to a directed verdict of
acquittal. Therefore, the judgment of the Court of Appealé is reversed, and |
Acosta’s conviction for first-degree criminal abuse is _revérsed.

Minton, C.J.; ‘Abramson, Cunningharri, Noble, Scott and Vénters, Jd.,

sitting. All concur, except Scott, J ., concurs in result only.
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