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- AFFIRMING
Britton McPherson appeals és of right from a Judgment of the
- Muhlenberg Circuit Court convicting him of murder andsent_enéing him in
accord with the jury’s recommendation to life in prison. McPherson was fdund
guilty of the June 29, 2008 sl'aying of Lora Milligan on a farm road outside
Central City. He claims bon appeal that he was denied a fair trial because he.
was not allowed to question Tamala Parker, his former girlfriend and alleged
accomplice in the mﬁrder, concerning a prior conviction énd her other prior
run-ins with the police, and because he was deniéd a missing evidence -
~ instruction concerning Parker’s interrogation by a St. Louis homicide detective.
McPherson also maintains that his sentencing by a second jufy impaneled after
the initial jury could not agree on a sentence runs afoul of his right to judicial
sentencing as provided by Kentucky Revised Statute (KRS) 532‘055 Finding

no error, we affirm McPherson’s conviction and sentence.



RELEVANT FACTS

| The Commonwealth’s proof, developed in the course of a three-day trial;
gave a disturbing glimpse of the drug culture in Muhlenberg County. The
victim, Milligan, Appéllant McPherson, and Parker were all acquaintances of
many years. They frequently exchvanged and shared drugs, including narcotic
pain medicines, and used them in each other’s company. In 2007, Milligan, in
frouble for havin/g passed bad Chécks, agreed to cooperate With‘officers in the
Pennyrile Narcotics Task Force by recbrding others in the act of selling drugs.
One of the persons against whom she gathered evidence was Richard Smith,
characterized at trial as a “well known drug dealer” in the area. Smith was
another long-time afcquaintzince of McPherson, a particularly close one. |
Evidence against ‘Srbnith had led to hfs, indictment for trafficking, and his.'trial
was scheduled for July 2008. It was known apparently that Lora Milligan was
to be one of the witnesses against him. According to Parker’s testimony, in
.June 2008 Smith offered McPherson “cash and pills” for the murder of
Milligan. MCPhersbn in turn recruited Parker, with whom he had been living
fof several months. Initially, Parker testified, she rejected the idea, but
desperate for moriey she eventually agreed.

- On the morning of June 99, McPherson and Parker drove Milligarf toa
secluded spot on Hall Road in Muhlenberg County oste'nsitfly to “gét high.”
According to Parkef, Milligan had trouble injecting herself and would let Parker
do it for her. The plan was for Parker to injéct Milligan with insulin instead of

morphine, a switch McPherson anticipated would be fatal. Parker testified that
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at the last moment she lost her nerve and emptied the syringe of insulin onto
the floor of tvhe_ca_rv.'. |

That plan having fajled; McPherson then borrowed a 9-mm héndgun
from his half-brother, Shannon G.eary, a favor Geary agreed to in exchaﬁge for
morphine. McPhefson then stole three rounds of | ammuhition from the Rural
King store in Central City. Thus armed, in the early evening of June 29, about
six o’clock according to Parker, MCPhersén and Parker again arranged to drive
Milligan. out of town, this time fo a gravel farm road off of Moorman Cemetel;y
Road.! There, according to Parker, while she and Milligan were walking side-
by—side,.McPherson r_ushed up behind Milligan and shot her in the head.

After the shobting, McPherson and Parker dr’ove’i back to Central City to
an apartment where their friends, Keith and Tracy Presley, were staying. Frorp_
there, Parker testified, McPherson contacted Smith. He then left for a short v
time and when he returned was in posSession of a large Wad 6f cash 'a;hounting
to several hundred dollars. The two couples then drove to Moorman where
McPherson returned the gﬁn to Shannon Geary. Then, with McPherson paying
for everythirig, the fdursémé obtained drugs, food, and a motel room for the
night. Duﬁng thé evening, Parker testified, she fevealéd the murder to the
Presleys, and it Was her belief thaf McPherson told them of it too. She testified

that she and McPherson stayéd at different area motels the next few nights and

! From the record, it is unclear whether. the Hall Road and the Moorman
Cemietery Road are different places or merely different names for the same place.
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that on July 3, 2008, after.McPherson.had received another couple of hundred
dollars from Smith, they bought bus tickets and left Kentucky for St. Louis.

In the meantime, Milligan’s body was discovered on July 2. Underneath
the body, the police found Milligan’s cell phone, and tney Were able to
determine that the last calls to andvfrom that phone were from and to a phone
registered to Parkef; Parker was wanted for having violated her par.ole,‘so
when the police learned that she had purchased bus tickets to St. Louis, they
contacted officials there who arrested Parker at the bus station on the evening
of July 3. Iniﬁally, McPherson was not detained, but he elected to stay with.

' Parker. A St. Louis homicide detective, Detective Harrington, interviewed |
Parker, and she géVe a statement implicating herself and McPherson in the
killing. At the same time, Keith Presley had contacted the Kentucky'St.ate
Police in Muhlenbeeg County, and he and his wife gave statemente recounting
What Parker and MePherson had told them énd also what the four of them had
done together on J nne 29 and the following days. |

In August 2068, a Muhlenberg County grand jury. indicted Parkelr and
" McPherson ‘separately for Milligan’s murder. Parker eventually pled guilty to
second—degree manslaughter and agreed to teeﬁfy against both McPherson and
Richard Smith in enchange for a ten-year sentence enhénced to twenty years
" by virtue of her PFO etatus. McPherson’s case was tried in March 2010. In
addition to Parker's testimony, the Commonwealth’s case included ballistics
evidence confirming that the murder weapon was indeed a gun belonging to

Shannon Geary’s mother and forensic evidence identifying a fiber found on




Milligan’s shirt as having come from the car that Parker and'McPherson were
driving. Shannon Geary téstified that he had loaned his mother’s gun to
McPherson on Jun’é_ 29 and that McPherson, together with Parker and the
‘Presleys, had returﬁed fhe gun that same evening. Mark Adams, McPherson’s
cellmate for a time,vftestiﬁé'd that McPherson had talked of having shot an
informant in the héad. Finally, the Presleys testified about Parker burr.ling’
Milligan’s ID card, McPherson suddenly acquiring a large amount of cash and
the Viéit they all paid to Shannon Geary. The Presleys also testified that both
Parker and McPheféon admitted killing Milligan.

McPherson put on an alibi defense buttressed with evidence of an
‘alternate perpetratdr. Richard Smith’s cousin, Jack Higgs, who admitted that
he was a convicted. felon and that he and-McPherson had been close ‘friends_for
years, testified that early in the aftemoon_ of June 29, he and McPherson had
driven to Nashville 1n Higgs’s car. Before they left, according to Higgs,
McPherson had told‘hir'n about a gun that he, McPherson, had borrowed to
frighten someone 1n Louisville who had “ripped him off" and to get his money
back. Higgs, howe{}er, because he was a convicted felon and did not want to
risk being charged '\izvith possession of the gun, insisted that McPherson leave it
Mth Parker. The t\;vo friends, Higgs testified,.went to Nashville to sell drugs,
and McPherson méde about three hundred dollars. They had not returned to
Central City until late that evening, about seven or eight o’clock.

McPherson ai'so presented testimony by two of Parker’s cellmates, Terra

- White and Brandy'Edmonds. Parker admitted to them, they claimed, that she




was “putting thingsl off on” McPherson and that she and Keith Presley had been
having an affair. Eamonds testified further that Parker told her that
McPherson had bor%rowed the gun because he wanted to rob someone in
Nashville, but that she, Parker, had talked him into leaving the gun in their
motei room. It was_éshé and Keith Presley Who had stolen ammunition from
- Rural King, and bo>ti:h of the_m believed that Milligan héd' iﬁfomed on them.
Edmonds testiﬁéd that‘in effect Parker t.old her that she, Parker, and not
McPherson, had killed Milligan. |
If the jury hzid believed Higgs, White, and Edmonds, then it likely would
not have found McPherson guilty, and so to that extent the trial bitted the
| credibility of McPhérson’s witnesses against that of Adams, the Presleys, and
Parker. With Parkér’s testimony weighing so heavily ‘zigainst him, McPherson
focu»ses his appeal_ton what he insists were improper limitations on his attempt
to discredit her testimony and fo show that Parker, not he, was the guilty -
party. He contends first that beyond merely asking her whether she had been
“convicted of a felony, as Kentucky Rule of Evidence (KRE) 609 allows, he
* should have been p:errrlitted to question Parker about the nature and spécifics
of her prior crime, és KRE 609 disallows. Our analysis begins with this
contention. | |
A_I\LAH@E

I. The Trial Court Did Not Err By Excluding Evidence Concernmg the
Nature of Parker’s Prior Crime.

In 2005, apparently, Parker was arrested on a tfafﬁcking charge and

while housed at thé‘ jail made a phone call to the person she believed had
5 _

4



informed against heier. She told that person that he “was dead.” The threat was
recorded, as were all calls on the jail's phones, and because of it she was
charged with and é\i/entually pled guilty to the offense of retaliating against a
participant in a legal proceeding. McPherson sought to question Parker about
this incident both to impeach her testimony and to show substantively that she
was violently inclinéd toward “informants” against her. The trial court
disallowed the queStioning and explained that in its view the prior incident was
only marginally relévant and that whatever substantive value it had was
substantially outwéighed by the risk of confusing or misleadingthe jury.
McPherson contends that Parker’s prior offense is far more probative than the
trial court believed and should have been admitted under both KRE 404(b) and
the Due Process Cléuse of the Fourteenth Amendment to the United States
Constitution. ) d

We begin by 'ﬁoting that to the extent McPherson sought to impeach
. Parker with the detvéils of her prior crime, the trial court correctly excluded the
evidence. KRE GOéta) limits the use for ifnpeachment purposes of a prior
felony conviction to the fact of conviction and expressly disallows disclosure “of
the crime upon Whi_ch conviction was based . . . unless the Witnéss has denied
the existence of the conviction.” Parker did not deny her conviction, and the
crime—the threat a;gainst the purported informant—said nothing about
Parker’s honesty or any bias she may have had against McPherson. The
~ evidence was not admissible under the rule, therefore, and there is no reason

to think that the eVidence should have been admitted despite the rule. See
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Beaty v. Commoriwéalth, 125 S;W.Bd 196, 206 (Ky. 2003) (noting that the
Confrontation Clau:se of the federal Sixth Amendment “is only implicated if the .
excluded cross—exaniination concerns a matter gi\dng the witness reason .to
testify falsely dunng the trial at hand.”). The trial court correctly excluded the
| prior crime evidence to the extent that it was offered as impeachment.

McPherson’s main contention, however, is that Parker’s prior threat was
substantive evidence tending to show the depth of her animus against those
who would inform against her, evidence making it more likely than might
otherwise appear that she, and not McPherson had perpetrated the assault
upon Milhgan As McPherson Correctly notes, although reiterating that
evidence of a person’s prior crimes or bad acts is not admissible merely as

proof of the person’S bad character, KRE 404(b) permits the admission of such
- evidence for other s:,ubstantive purposes such as proof of motive, opportunity, '
intent, or identity. We have cautione‘d; however, that such evidence “is not
‘ admisSible just because a party asserts that [it] tends to support one of the
above listed purpoS'es.” Commonuwealth v. ‘Maddox, 955 S.W.2d 718, 722 (Ky.
1997). -

In Maddox, a case like this one in which the defendant invoked KRE
404(b) as authorizing evidence of an alleged alternate perpetrator’s prior bad
act—in that case an act of child molesting eaid to identify the molester as a
likely perpetrator of the child killing with which the defendant was charged—we
| upheld the trial court’s exclusion of the reverse KRE 404(b) ev1dence and

explained that even: when offered by the defendant, evidence of a person’s prior
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bad act may be admissible to establish identity only if “the prior uncharged act
is sufficiently sumlar to the charged act so as to indicate a reasbnable
probability that the acts were committed by the same person.” 955 S.W.2d at
722. The alleged rt{olester’s brief act of oral sodomy was not sufficiently like

| the brutal beating 1n the case being tried to meet that tesf, énd thus the trial _
court had correctly.excluded the prior-act evidenée. |

In Blair v. Commonuwealth, 144 S.W.3d 801 (Ky. 2004), another case in
which a defendant éought to introduce evidence of a witness’s prior crime in an
attempt fo show that the witness had a motive to commit the crime of WhiCh‘ ,
the defendant was éharged, we diétinguished between prior-crime evidence
offer¢d by the Comfnonwealth against an accused and such evidence offered
defensively by the éccused——reverse 404(b) evidence—and explained that in the
latter cése the revefse 404(b) evidence need not meet the very high-standard 6f
adrrlissibility used td screen evidence of the defendant’s prior bad acts, bu_tv |
must. still be sufficiéntly prdbative and relevant to satisfy KRE 403. That rﬁle,
of course, permits the exclusion of relevant evidence >the probative value of
Which is subsfantially outweighed By its potential to confuse or mislead the
jury.

Here, as in Maddox, Parker's telephone threat, dire as it was, has
Virtua]ly no similafity to ‘the murder of Milligan and gives rise to no inference,
much less a reasonable probability, that the two acts were committed by the
same person. Mc'P.ﬁerson contends that a sufficient similarity betwgen the two

acts is supplied by'”':the fact that both were directed.against a person Parker



believed to be an irlliformant. The acts’ other circumstances are utterly
different, however;‘ one jnvolving a threat communicated from jail. in a phone
conversation and the other a mu.rderv committed after transporting the victim to .
a rural area. Moreover, the three Years between the incidents is such a large
| tlme gap that we. cannot say the trial court abused its d1scretlon by deeming
the probative Value of the prior threat exceedingly shght and not enough to
justify admission when weighed against its substantial potential to confuse or
mislead the jury." The exclusion of this evidence, therefore, does not entitle
McPherSon to relief;.‘ | |

McPherson contends, finally, that notwithstanding the evidence rules,
the exclusion of Pai%ker’svprior crime deprived him of his right to put on a
‘complete defense. As he correctly notes; the United States Supreme Court has
made clear that eviclence rules are not to be applied so as to depriVe a
defendant of due process Montgomery v. Commonuwealth, 320 S.W.3d 28 (Ky.
2010) (collecting cases) and in a crlmmal trial “‘due process is, in essence, the
right to a fair opportumty to defend against the State’s accusations.” Beaty v.
Commonwealth, 125 S.W.3d at 206 (quoting Chambers v. Mississippi, 410 U.S.
284, 294 (1973)). ‘:;An exclusion of evidence will almost invariably be declared
unconstitutional,” we haVe observed, “when itv‘significantly undei‘mine[s]
fundamental elements of the defendant’s defense.” Beaty, 125 S.W.3d at 206-
07 (quoting Unitedv.:States v. Scheffer, 523 U.S. 303, 315 (1998)). We have
many times reitera:“.c‘ed, furthermore, “that a defeudant ‘has the right to

introduce evidencelthat another person committed the offense with which he is
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charged.” Beaty, 125 S.W.3d at 207 (quoting Eldred v. Commonwealth, 906A
S.W.2d 694, 705 (Ky '1994)). That right does not, however, abrogate the rules
of evidence. Rathe;f, the Supreme Court ﬁas held, the defendant’s interest in
the' challenged evid{ence must be Weighéd against the interest the evidentiary
-rule is meant to sefzve, and only 1f application of the rule would be arbitrary in
the particular case jor disproportionate to the state’é legitimate interest must -
the rule bow to the Vdefendant’s right. Montgomery v. Comménwealth, 320
S.W.3d at 41 (citing Holmes v. South Carolina, 547 U.S. 319 (2006) 'and United
States v. Scheffer, 523 U.S. 303 (1998)).

In Beaty, foi"jvéxample, the defendant sought to mount an alternate
perpetrator defens.éi, but the trial court excluded his only evidencé that the
alleged alternate péfpetrator had a motive—jealousy—for planting
inéﬂnﬁnéting itemé in a car.. Because, oﬁ the one hand, the evidence was
crucial to the asser{éd defense, and, on the other, it was not cumulative and

| posed little risk of confusing the jury or requiring lengthy delving into collateral
matters, the trial cgurt abused its discretion, we held, by excluding it. We have
upheld, however, the exclusion under the evidence rules of a defendant’s
evidence that was cjﬁr_nulative, only marginally relevant, or supportive of merely
speculative defenSés. See, e.g., Montgomery, 320 S.W.S_d at 38-46 (cumulative
and speculative evidence concerning alleged collateral sexual éc_tivity by sex

~ abuse victim propérly excluded under rape-shield provisions of KRE 412);

Davenport v. Commgnwealth, 177 S.W.3d 763 (Ky. 2005) (evidence of witness’s

ordinary debts, such as car loan, not admissible as proof of motive for
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murder/theft whefe no other evidence suggested witness’s involvement, and
debt theory was thiis speculzitive); Maddox, 955 S.W.Zd at 720-22 (evidence
that witness may héivesexually abused one child properly excluded because it
gave no more than fspeculative support to inference that witness may have
kilied the victim and because it posed substantiai risk of misleading the jury).
McPherson aesens thai evidence of Parker’s prior threat was crucial to
his defense in that 1t ient telling weight to his theory that Parker had an
independent motive for the Crime——her rage agéinst informants—other than the |
élleged offer of .payrjinent by Richard Srnith. We reject that characterization of
this evidence. As diecussed above, Parker’s verbal tnreat is only marginally °
relevant, if that, to'iler state of mind three years later With respect te Milligan.
Exelusion of the prior threat evidence, moreover, did not leave MCPhersQn’s.
'de_fense “in a shanil;les” as was tne case in Beaty. Brandy Edmonds’s
testimony that Parker believed that Milligan “had a buy” on her enabled |
MCPherson to argue cogently to i:he jury his independent motive theory.
Admission of i:he pnior crime evidence, finally, could easily have opened the
deor to questions and preof concerning the manner in which the i:hreat was’
uttered, whether Pdrker was under the influence of intoidcants at the time,
whether the recipient took the threat seriously, and other mattersvutterly
collateral.t'o' this Caee. Given the very marginal relevance of this evidence, its
cumulativeness, and its potential for distracting and confusing the jury, its

- exclusion did not amount to either an. arbitrary or a disproportionate
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application of the relevance rules. The exclusion did not, therefore, violate
McPherson’s right tb present a defense.

IL. ‘The Trial Court Did Not Err By Excluding Evidence of Parker’s
Unrelated Statements to Police.

The analysis-is much the same with respect to McPherson’s next claim,
which is that he Was denied a full and fair opportunity to cross-examine Parker
when he was not aliowed to question her regarding other times she had
testified or given steilte'ments against friends and acquaintances. McPherson
contends that his irzlability to establish that Parker had a habit of “flipping” on |
people when she gefts in troﬁble denied him his Sixth Amendment right to
confront this key witness against him. We disagree.

During his crbss—examination of Parker, McPherson’s counsel asked her
if she knew why Riéhard Smith may have referred to her as a “snitch.” Parker
replied that he couijd have been referring to a time when the police had accused
her of trafficking and she had given them the names of people to whom she had
sold drugs. She sﬁpphed, she said, “a lot of names.” Counsel then asked if
shé had not also gi{zen‘ a statement once, in another unrelated matter, against
William Daniels, a :‘flormer boyfriend. At that point the Commonwealth objected
on relevance groun&ls té the question about Daniels and to questions about any
other unrelated ste{tement Parker may have given to the police. Thé trial court
sustained the objecﬁon and later gave McPherson an opportunity to ask the
disallowed questioris by avowal. During the avowal, Parker admitted that while
out with Daniels or;e night she had overdosed, had wound.up in the hospital,

and had said things to her mother which prompted her mother to contact the .
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police. This incidéiilt appafe’ntly led to charges against Daniels and Parker had
tesﬁfied against Da’iniels at his trial. She also admitted that some time later
she and a friend had both been ai'rested for writing bad checks and that each
had “written out a éfatement” against the other.

McPherson a?ssert‘s that the exclusion of this testimony denied him his
right to fully cross—éxamine Parker. He is correct, as discussed above, fhat the
évidehce rules are not to be applied so as to prevent the defendant from
making his case, induding exposing an adverse witness'’s bias againét him or
motive for testi@iné .falsely. Delaware v. Van Arsdall, 475 U.S. 673 (1‘986). We
fail to s.ee, howevéf,é how the excluded testimony reveals or even remotely
suggests bias agaiﬂst McPherson or a motive for false testimony. Perhaps if
Parker had a histbfy of making false accusations when accusations were
leveled at her, that ihistory could be deemed relevant. We need not address
that question, hoWéver; for there is no evidence here that Parker’s “flipping”
was diShonest, only thatvit was sglf-serving. On that score, Parker’s plea

'bargéin gave McPi'lérson ample opportunity to attack her testimony as
something COHCOCtéd_ so as to minimize the consequences for herself. The
excluded evidencé Wbuld have served no pufpose but to parade Parker’s prior
bad acts before the: jury, contrary to KRE 402 (irrelevant evidence is not
ad.missible) andKRE 404 (character evidence is not adnﬁssible to prove action
in conformitj t.l'lere\:)vith)._ We are not persuaded that by disallowing that parade
the tnal court viole&ed McPherson’s constitutional rights.

III. The Trial Court Did Not Err By Refusing to Give a Missing Evidence
Instruction. . _
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Finally Wlth Iieépect to Parker, McPherson contends that the trial court
ei’fed When it denie'iid his request for a “missing evidence” jury instruction. The
evidence he claims:;is missihg ére notes purportedly made by Detective
Harrington, the St.viLouis homicide detective who interviewed Parker not lpng
aftef her arrest at che St. Louis bus station. It appears that before Paikef
bentered her guilty ﬁlea she moved to have her statements to the police
Suppressed and that Detective Harrington testified at the suppressioh hearing.
The detective made:'a reéording Qf Parker's statement to him, and at the
beginning of the reéording he apparent.ly‘ asked Parker to ackno‘Wledge that |
they had been talkijng and that she had agreed to make a statement.
McPherson represeﬁts that at the suppression hearing the detective was asked
about his interaction with Parker before he began the recording and Whéther
‘ hé had made any ngtes. Harrington testified, according to -McPhersbn, that he
héd made investigaﬁve notes, but then said that he had destroyed the notes,
| “about two da . .. . ,"’Siat which point he stopped speaking, thé cburt went off the
record, and Whenv thé hearing resumed the detective merely said that, “the
notes were destroyéa.” Apparently the prosecutor then explained to the court
that the detectiveﬁ%éd made notes, but had destroyed them once théy had been
incorporated into hlS draft report, a report the prosecutor would provide to tﬁe |
defendant when it was complete.

During the ir{strucﬁon. conference in this case, McPhersoﬁ argued that
Detective Ha_rringtoffi should be understood to have Said that he destroyedhis

notes of Parker’s pre-recording statements two days before he came to
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Kentucky to testify,‘; and from that testimony it could be inferred that the notes
contained statements the detective wanted to cover up and which were
inconsistent with _Pérker’s recorded statements. From that, he maintained, it
could be further inferred that the unrecorded statements in the destroyed
notes exculpated him. The destruction of this favorable evidence, McPherson
argued, violated his due process rights and entitled him to an instruction
expressly authorizing the jury to infer from the destruction of the detective’s
notes their tendency to exonerate. Rejecting this argument, the trial court
refused McPherson’s tendered instruction. McPherson renews his argument
here and contends 'fchat the trial court erred by rejecting it. Again, we disagree.

In Illinois v. Fisher, 540 U.S. 544 (2004), the Supreme Court summarized
some of its holdingé with respect to a defendant’s due process right to have
exculpatory evidence in the hands of the State disclosed or preserved:

We have held [in Brady v. Maryland, 373 U.S. 83 (1963)] that when

the State suppresses or fails to disclose material exculpatory

evidence, the good or bad faith of the prosecution is irrelevant: a

due process violation occurs whenever such evidence is

withheld. . . . [Bly contrast, we recognized [in Arizona v.

Youngblood, 488 U.S. 51 (1988)] that the Due Process Clause

“requires a different result when we deal with the failure of the

State to preserve evidentiary material of which no more can be said

- than that it could have been subjected to tests, the results of

which might have exonerated the defendant.” . . . We concluded

that the failure to preserve this “potentially useful evidence” does

not violate due process “unless a criminal defendant can show bad .

falth on the part of the pollce
540 U.S. at 547- 48 (c1tat10ns omitted; emphasis in the onglnal) In failure-to-

preserve cases, the defendant must also be able to show both that the missing

evidence “possese[eel] an exculpatory value that was apparent before the
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evidence was destroyed” and that hé was “unable to obtain comparable
evidence by othef féasonably available means.” California v. Trombetta, 467
U.S. 479, 489 (19821'1). Thus, to make out a due process violation where
evidence has been aestroyed, the defendant rhust show (1) that the State acted
in bad féith in faﬂmg to preserve the evidence; (2) that the exculpatory
potential of the evidénce was apparent before its destruction; and (3) that the
evidence was, to some extent, irreplaceable. The first two elements are
interrelated. It must appear that the State deliberately sought to suppress
rﬁateﬁal, potentiall& excﬁlpatory be_vidence. Such was the case in Scinbor_n L.
Commonuwealth, 7 54 S.W.2d 534 (Ky. 1988), where we held that the
prosecutor’s deliberate erasing of witness interview tapes so as to keep those
statements away :frbm the defense violated the Dué Process Clausé as well as
the discovery rule‘s:}émd entitled the defendant to an instruction “permitting_the
jury to draw a favoféble inference for the defendant from the destruction of the
evidence.” 754 S.W.2d at 540. |
Here, by cdn’éfast, the detective’s destruction of his preliminary notes

once thevy}had bééri: incorporated in his draft report appears to have been more
a matter of routine'.;housekeeping than the suppression of evidence. Kentucky
Rule of Criminal '.I‘>r'{o“cedure (RCr) 7.24, indeed, by making discoverable an
officer’s ofﬁcial fepé)rt, but not his notes, seems to contemplate housekeeping of
this very sort. See also Killian v. United States, 368 U.S. 231, 242 (1961) (FBI.
agents’ destruc’tic')(r"ij 6f notes from witness interviews ﬁpon preparation of |

inVestigatory reporf was not due process violation where the notes, having
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served their pufpos':é, were destroyed by the agents “in good faith and in aécord
with the’ir normal pfactice.”). This is so e‘ven assuming that Detective
~ Harrington destroyéd his notes shortly before »the suppression hearing.

It is also so é\é}en assuming that.initially in her interview by Detective
Harrington, before .Ifler recorded statefnent, Parker said things inconsistent with
- that later statemen:t. She could have denied, for example, that she and
McPherson were involved in the murder. It is common, after all, for
perpetrators initially to deriy their crimes, or for their statefnents to evolve from
aless inc’riminatvingfversion to a more incriminating one. Indeed, Parker
adfnitted at trial that her statement evoived and that even her recorded
- statement to D'ete_cﬁize Harrington was not the complete truth. We are not
persuaded, however, that an initial but promptly abandoned denial or the fact
that Parker’s initial.j;. unrecorded statement may have otherwise differed
sofnewhat vfrom‘her. recorded one had such apparent exculpatory potéﬁtial for
McPherson, either as tending to exorierate him or to impeach Parkéf, that bad |
faith may be reéd into Detective Harrington's decision to discard notes that had
served their purpose. Far more likely, on the contrary, is a good faith
assumption by th_e”dete‘ctive that Parker’s recorded statement was the one that
mattered and his rﬁérely routine vdisposal of notes supérseded by his report.
McPherson’s attembt to distill bad faith from these circumstances is utterly
speculative and, as we have obsérved, jury instructions may n.ot reflect merely

speculative theories. Brown v. Commonwealth, 313 S.W.3d 577 (Ky; 2010).
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The trial court did not err, therefore, by refusing McPherson’s missing evidence
instruction.

IV. The Trial Court Did Not Err By Impaneling a Second Jury to
Recommend a Sentence

Finally, McPherson contends that he was illegally sentenced. After it
found him guilty ofz inurder, McPhereon’s March 2010 jury could not agree
upon a sentence and was discharged. The trial court subsequently, in May
2010, impaneled a new jury and conducted a new penalty phase proceeding.
This second jury rec;ommended a sentence of life in prison. On May 12, 2010,
the trial court entered a final judgment in accord with the decisions of both
juries. McPherson contends that he should not ha\}e been subjected to the
second jury proceeding and that instead, when the ﬁrs.t jury could not agree,
the trial court alone “should have determined the penalty. We disagree.

~ McPherson relies on KRS 532.055, which in pertinent part provides as
follows:

(1) In all felony cases, the jury in its initial verdict will make a
determination of not guilty, guilty, guilty but mentally ill, or not
guilty by virtue of insanity, and no more.

(2) Upon return of a verdict of guilty or guilty but mentally ill
against a defendant, the court shall conduct a sentencing hearing
before the jury, if such case was tried before a jury. In the hearing
the jury will determine the punishment to be imposed within the
range provided elsewhere by law. The jury shall recommend
whether the sentences shall be served concurrently or
consecutively.

(4) In the event that the jury is unable to agree as to the sentence
or any portion thereof and so reports to the judge, the judge shall
impose the sentence within the range provided elsewhere by law.

We upheld this statute against a separation-of-powers challenge in

Commonuwealth v. R?neer, 734 S.W.2d 794 (Ky. 1987). Although clearly an
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-encroachment upon the judicial sphere, we explained, thé statute is not
~ contrary to any poli_cy of this Court and can be erﬁbraced by way of corr.lity.v
McPherson maintai;ls that section (4), just quoted, applies straightforWardly to
his case and en‘_citléé him to judicial sentencing. |

-If the penalty thase_ in this case had involved nQ more than vthc

imposition of a sentence, we might agree. See Holbrooks v. Commonuwealth, 85

S.W.3d 563 (Ky. 2002) (stating that where the original sentencing jury had

deadlocked the trial court, instead of impaneling a new sentencing jury, should

have proceeded in accord with KRS 532.055 and imposed a sentence). Here, -
however, the first Jury found McPherson guilty of murder, a capital offense, and
.although the Commonwealth was not seeking the death penalty it was seeking
an enhanced sentence—either life without parole or life without parole for
twenty-five yéars. S:uch a sentence is authorized for a capital offense, KRS
532.030, but only 1f in additioﬁ to the underlying crirhe, the jury finds, beyond
a reasonable doubt,”‘that the crime was committed under one of the aggravating
circumstances listéd in KRS 532.025(2). Here, the Comfrlonwealth'alleged that
an enhanced sentence was justifiéd becéuse “[t]he offender éomrrﬁtted the
offense of murder for himself or another, for the purpose of receiviﬁg money or
any other thing of monetary value, or for other profit.” KRS 532.025(2)(a)(4).
| The United S‘gates Supreme Court has held that the facts necessary for
'_ the enhancement Qf a sentence, ie., the existence of aggravating fagts or
circumstances, mugt be found by a jury. Ring v. Arizona, 536 U.S. 584 (2002)

(discusSing Apprendi v. New Jersey, 530 U.S. 466 (2000), in the context of
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capital sentehcing) Under our statutory sc.heme as well, in a capital case it is
the sentencing jury that makes the aggravating—circuﬁlstahce deteMation.
KRS 532.025. Becéuse additional jury fact-finding was thus reQuired here
before McPherson’sv".Sentence could be imposed, thé sentencing fell outside the
dictates of KRS 532};055, Which applies only when the jury has made all the
requisite findings, but is unable to agree on a penalty.? McPherson, of course,
could have moved, and 1n effect did move, to waive juryb sentencing, but as the
Commonwealth correctly points out, under our rules the waiver of jury
sentencing requires the Commonwealth’s consent, and here the

- Commonwealth obje‘cted'. Commonuwealth v. Collins, 933 S.W.2d 811 (Ky. 1996)
(discﬁs_sing RCr 926) The trial court did not err, therefore, by submitting
McPherson's senten;:ing to a second jury. | |

CONCLUSION

In sum, McPHerson Was fairly tried and properly sentenced. His right to

~ present a defense was not infringed by the exclusion of evidence that years .
before this crimé Téifnala Parker had told a supposed informant that he “was
dead,” since that thfeat had only marginal probative value, was not, cruciél to
McPherson’s claim{hat Parker had an independent motive for the killing in this
case, and posed a Signiﬁcant risk of rhis'leading the jury. -Nor was his right to

confront Parker infringed by the exclusion of evidence that she had in the past

2 Even then it may be that KRS 532.055(4) does not extend to capital cases, but
this case does not require us to reach that more general question. But see Skaggs v.
Comumonuwealth, 694 S.W.2d 672, 681 (Ky. 1985) (decided before the enactment of KRS
532.055, but noting that “KRS 532.025(1)(b) clearly contemplates a jury
recommendation in death penalty cases tried by a jury.”}.

21



given statements‘ to the police accusing others of minor crimes. Nothing about
‘those statements suggested bias against McPherson or é motive for accusing
him falsely. McPherson’s request fqr a missing evidence instruction was
properly denied, since his claim that exculpatory evidence might have been
found in a detective’s preliminary notes .Was purely speculative and raised no
meanirigful concern that the detective destroyed th¢ noteé in bad faith.
McPherson’s sentencing, finally, was properly submitted to a second 'jury aftef
the first Qné could not reach a decision. Sen’tencing in this cabital case
' required additional fact finding, and the need for that fact finding rendered
KRS 532.055(4) inapplicable. We affirm, accordingly,: the May 12, 2010
Judgment of the Muhlenberg Circuit Court. -
All sitting. All concur. |
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