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Appellant, Perry Bennington, was convicted by a Bullitt County jury of
multiple sex crimes against his.da.ug“hter, T.R., which occurred.ovcr the course
of fifteen years. He was éentenced to seventy years’ impriso'nrn'ent. ‘He appeals
his convictions on several grounds. One of his cbnvictibns, for first-degree
rape, is reversed for in'sufﬁciency.of the evidencé, as.conceded by the
Commonwealth. The reét are affirmed.
I; Background

Appellant’s sex crimes against his daughter, T.R., stretched over a period
of over fifteen years, beginning when she v&as six years old. Now over 40, TR. '
testifi‘ed at trial to the history of these eve.nts.

The first incident of sexual abuse T.R. could remember occurred in 1974.
- T.R. recalled Appellant holding her upside down and forcefully performing ofal_

sex on her. T.R. informed her mother of what happened, and they briefly |



moved out of the house. But after being convinced by Appellant that it was
actually T.R.’s uncles who had abused T'.R., her mother agreed to move back
in. |

- The next instance of sexual misconduct occurredthree} years later, in
1977, when T.R. was nine. This time Appellant touched T.R. sexually. Once
again T.R. and her mother lefthorne because of ’_the incident but also again,
after persuasion by Appellant, soon returned..

The next incident T:R. recalled happened in 1982. Appellant pulled her.
out of bed, took her to his room, and performed }oral sex on her. This time,
when T.R. informed her mother of what had occurred, the mother left by
; herself, checking into Our Lady of Peace Hospital. While the mother was gone,
Appéllant would pull T.R. out of bed évery night after shé fell asleep and
perform otal sex on her. |

T.R. further testified that as she turned fourteen years old, Appellant
continued this same pattern.of behavior, performing oral sex on T.R. “all the
tirne.” Sexual intercourse bega_n that yeat as well. After Appellant observed
T.R. talking to a yotmg boy, he beat her so hard he was afraid he had serionsly
injured her and thén, after determining she was okay, forcefully ini.tiated
sexual intercourse. T.‘R. recalled that after the first instance of sexual
intercourse, it recurred every night thereafter. |

When T.R. was fifteen years old, she became pregnetnt with Appellant’s

child. This child died at nine months old, but Appellant went on to father two




more children through T.R. T.R. testified that between the ages of fifteen and
22, sexualactivity between her and her father occurred on a daily basis.

At age 22, T.R. finally fled home, but did not parsue criminal charges
against her father. Eventually in 2007, when herown daughter was being
molested, T.R. came forward to authorities and disclosed her sexual past with
Appellant. Appellant was indicted on ﬁve counts of first-degree sodomy, three
counts of first-degree rape, and six counts of incest. One count of sodomy Was
. later amended to first-degree sexual abuee to conform to the evidence
presen_ted at trial.

Appellant was convicted on all foilr_ counts of sodomy, two as first-degree
and two as third-degree; one count of first-degree sexual abuse; all three
counts of rape, one as ﬁrst-degree and two as. third—degree; and all six counts
of incest. During the penalty phase, the ccurt discovered that “first-degree
sodomy” was not a crime in\ 1974, when one of the first-degree sodomies
Appellant was convicted of occurred. Thus, with approval of both parties, the
court appiied the penalty from the most analogous crime then existing in 1974,
“Indecent or Immoral Practices with Another,” KRS 435.105 (repealed), to
Appellant’s conviction on that count. The jury awarded the maximum
penalties on each count and the court, runn»ing some conVictions concurrently
and some consecutively, issued an aggregate sentence of 70 years.

Appellant now challenges his conviction and sentence before this Court

as a matter of right. Ky. Const. § 110(2)(b).



II. Analysis
Appeilant raises numerouvsv. arguments on appeal. First, he claims that- |
his. proéecution and conviction under the first-degree sodomy statute for | |
conduct predating that statute is palpable error. Second, he afgues that he
Wés denied a unanimous verdict as a result of unspecific language in the |
instructions. Third, he alleges that there was insufficient evidence underlying
virtually every count, thus mandating a directed vefdict iﬁ his favor. Fourth,
he argues that thé refusal of the court to order certain diséovery requests was
reversible error. Finally, he contends that the exclusion of evidence calling i_nto
question T.R.’s description of her mother checking into Qur Lady of Peace
Hospital served to prevent him from presenting a defense at trial.
A. Indecent or Immoral Practices with Another

~ Appellant claims that his conviction foriﬁrst—degree sodomy for oral sex
/ with his daughter alleged to have occurred in 1974 is flawed becalisé he was
indiéted, prosecuted, and coﬁvicted undef KRS 510.070, which did not go into
effect until 1975. He argues that he should have been indicted instead under a
statute in effect in 1974. He also claims; with little explanatiqn, that his
Aconvi.ction under these circurhstances violate.s the ex post facto and due
process clauses of the Unifed States and Kentucky Constitutions. However,
Appellant did not object to thisvalleged error at trial.

- The indictment on the count in question read: “That during the year
1974 . . . the above named Defendant committed the offense of Sodomy in the

First Degree by engaging in deviate sexual intercourse with [T.R.], a female less
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than twelve years of age.” That this preéented a potential problem was raiéed
by the prosecutor when the éase was called for trial. The présecutor told the
trial court that the sodor_ﬁy stvatute did not go into effect until January 1,. 1975,
but that the indictment still stéted. a crime under the law in effect in 1974 and
that he was trying to get a copy of the 1974 statute. Appellant’s counsel stated
that he had no response at that time, but that he might raise the matter in the
futufe. The jury was instructed and convicted Af)pellant under KRS 510.070,
without objection. |

Thé issue was not raised again until the penalty phase. The trial court
had done some research into the older statutes and found.that the closest

~ crime existing in 1974 was indecent or immoral practices with another, under

KRS 435.105 (now repealed), which was punishable by a lesser sentencé, one . .

to ten yearé, than first-degree sodomy, which would be a class A felony under |
the circumstances. The trial court then instructed the jury as to the penalty
range for indécent or immoral practices instead of that for sodomy, which
resulted in a ten-year sentence.

Appellant 10dged ﬁo- objecfio‘n to this remedial measure at t;ial and did
not raise the issue at any other time before this appeal. His'claim, therefore, is
reviewable only as palpable error. See RCr 10.26; see also Martin v.
Commonwealth, 207 S.}W.Sd_l, 3 (Ky. 2066) (“This Court reviews unpreserved .
claims of errdr on direct appeal only for pAalpable error.”).

That at least a technical error 0ccurred in this case 'i's without question.

The offense of which Appellant was convicted was éreate'd as part of the Penal

S
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Code, specifically KRS 510.070, which went inté effect in 1975. But KRS
510.070 C'ould’not serve as the basis of a criminal conviction for behavior
occurring prior to its enactment:

The provisions of this bcode shall no't‘apply to any offense

committed prior to January 1, 1975, notwithstanding the -

provisions of KRS 446.110. Such an offense must be construed

and punished according to the provisions of law existing at the

time of the commission thereof in the same manner as if this code

had not been enacted._

KRS 500.040(1).

However, mere technical error does not necessarily require reversal,
especially where the error was not preserved for appellate review and thus only
results in reversal if it is palpable and prejudicial. To reverse because of a
palpable error, an appellate court must find that “manifest injustice has
resulted from the error.” RCr 10.26; see also Martin, 207 S.W.3d at 3. “[T]he
_shéwing is_ probability of a different result or error so fundamental as to
~threaten a defendant's entitlement to due process of law.” Martin, 207 S.W.3d
at 3. bOr, as stated elsewhere in Martin, palpable error exists when “the defect
in the proce_eding was shocking or jurisprudentially intolerable.” Id. at 4.

To decide whether the result likely Wouid have been different had the
alleged error not océurred in this case, this Court must determine whether the

act that Appellant committed was criminalized prior to the time it was

co_rhmitted, whether a conviction under the prior statute would have occurred,



and whethér Appellant Wés sentenced in conformity with any penalties
prescribéd at the tirﬁe of the off'énse.1
The first question is whether Appellant’s conduct was considered
criminal in 1974. At that time, the various sexual offenses were classified
- differently than under the modern Penal Code. But while the various names of
- the offenses changed with the enactment -of the Code, véry little, if any,
previously innocent conduct was criminalized. Appellant’s 1974 condﬁct was

covered by KRS 435.105(1), which read:

Any person of the age of seventeen (17) years or over who carnally
abuses the body, or indulges in any indecent or immoral practices
- with the body or organs of any child under the age of fifteen (15)

years . . . shall be guilty of a felony, punishable on conviction
thereof by imprisonment in the penitentiary for not less than one
(1) year nor more than ten (10) years. '

Whereas the Penal Code proscribés “deviate sexual intercourse” with
minors, see KRS 510.070 - .‘090, the now repealed KRS 435.105 condemned
“carnally abus|ing] the body, or ‘indulg[ing] in any indecent or immoral
practices with the body or orgahs of any child under the age of fifteen (15)
years.” Deviate sexual intercourse includes oral sex. See KRS 510.010(1). T heﬂ
question, therefore, becomes whether “carnal abuse” and “iﬁdecent and

immoral practices” also covered such activity. Or, conversely, do the terms

mean something different?

1 Answering these questions will also answer whether an ex post facto violation or due
process violation based on the ex post facto clause even occurred. See Collins v.
Youngblood, 497 U.S. 37, 49-50 (1990) (noting that a conviction would violate the bar
on ex post facto laws only if the law under which defendant was prosecuted’
increased the punishment for the illegal behavior, or if it made previously legal
behavior illegal or altered the definition of the offense to Appellant’s disadvantage).
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Both phrases are to a large extent antiquated and euphemistic. They
were polite attempts to describe the prohibited conduct indirectly. This ’makes
them difficult to readily define.

“Carnal abuse” was at least a commonly used phrase, both in cases and
statutes, and is included as an entry in Black’s Law Dictionary. Recent
editions include the term, but do net define it, and instead cross-reference and
equate the term to “sexual abuse” under the definition of “abuse.” See Black’s
de Dictionary 10, 226 (8th ed. 2004). A more chtemporaneous edition,
published in 1968, actually defined the term: “An act of debauchery of the
female sexual organs by those of the maie which does not amount to
penetration . . . .” Black’s de Dictionary 268 (4th ed. 1968). That definition,
however, states that the term “carnal abuse” is included under “carnal
knowledge” when the victim is a child, id., though “carnal knowledge”
.ordinarily refers te intercourse with penetration, see id. (defining “carnal
knowledge” as v“[c]oitus;v copulation; ... sexual intercourée”).2

The phrase “in'decent or immoral practices” was less commonly used.
Though‘ use of the phrase to describe crirrﬁnal sexual behavior was not unique
to Kentucky law, it appears that only a few other states employed it. See, e.g.,
People v. Groszman-Bagrati, 202 N.Y.S.2d 572, 573 (N.Y. City Ct. 1960)
(discussing a New York statute that cfirriinalized both “carnally abuse[ing] the
body of a child” and “indulg[ingj in any indecent or immoral practice with the -

sexual parts or organs of any such child, in a manner other than by an act of

2 The third edition, published in 1944, includes almost identical deﬁnitions. See
Black’s Law. Dictionary 282 (3d ed. 1944).
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sexual intércourse”); State v. Robinson, 139 A.2d 596, 596 (Me. 1958) (noting
Maine statute criminalizing “tak[ing] any indecent liberty or liberties or
indulgfing] in any indecent or immoral practice or préctices with the seXual

parts or organs of any other.pefson .. . under the age of 16 years”). The rarity
of this phrase is underscored. by its complete omission from the last seven
editions of Black’s Law Dictionary, though similar phrasés are defined. See,
e.g., Black’s Law Dictionary 783 (8th ed. 2004) v(deﬁni‘ng “indecent assault” as
“sexual assault” and “indecent liberties” as “[ijmproper behavior, usu. toward a
child, esp. of a sexual natufe”).

Mofe helpful is an examination of Kentucky case law contempofaneous
with the statute, Whére “carnal abuse” or “indecent imméral practices” were
found. But this, too, has its limits, since thié Court’s predecessor was
apparently uncomfortable describing the details of the crimes, prefe.rring
instead to maintain the use of euphemisms or simply not to describe the
crimes at all. See, e.g., Dixon v Comm()nweqlth, 487 S.W.2d 928, 929 (Ky.
1972) (noting the ages of the offender and victim and nothing else but that
“[tjhe victim's testimony clearly established the criminal offense charged and
positively identiﬁed Dixon as the offender”).

From those few Kéntucky cases actually describing the offenses,
however, it appears that the terms used in KRS 435.105 covered sexual contact

- other than intercourse, whiéh was itself defined as ‘;Carnal knowledge” and was

the basis for other crimes, such as carnal'knowledge of a child under KRS



435.100, aiso now repealed.3 “Carnal abuse” and “indecent and immoral
practices,” therefore, inc}luded a wide range of sexual conduct. For example, a
defendant’s “rub[bing] his hand ovef [a girl’s] breasts and between her legs”
~was held to be carnal abuse.. Faulkner . Commonwealth, 343 S.W.2d 581, 582
(Ky. 1961). In that case, “the child;s testimony concerning the manner in
which the pr.ivate parts of her body werevmolested., was sufficient to support a
finding thét appellant had carnally abused 'hef in the nor‘malvrneaning of those
words.” Id. at 583.

This Court’s predecessor also held that oral sexual contact violated KRS
435.105. Edwards v. Commonwealth,.SOO S.W.2d 396, 398 (Ky. 1973).4
Specifically, the defendant’s “forc[ing] the victims to perform an oral sexual éct”
violated the statute. Id. The Court stated that “[w]hile indecent and immoral
pracfices’ may be committed in many ways, we cannot conceive of émy persbn
who would characterize [the defendant’s] offense as anything other than

4ndecent and immoral.” Id; see also McDonald v. Commonwealth, 569 S.W.2d

3 That there is a difference between the two under Kentucky law is unquestionable.
See Lair v. Commonwealth, 330 S.W.2d 938, 940 (Ky. 1960) (“The instant charge on
which appellant was convicted is a violation of KRS 435.105, which was enacted in
1948. This statute created the distinct offense of indecent and immoral practices by a
person over seventeen years of age with a child under fifteen regardless of sex or
consent. KRS 435.100 was enacted to protect infants, either male or female, under
the age of eighteen years from being carnally known, while KRS 435.105 is directed
to the protection of infants under the age of fifteen years against indecent and
immoral practices by one over the age of seventeen years. Each is directed to a

specific but different social problem and constitutes a separate and distinct
offense.”).

Edwards does not state the age of the victims or whether the prosecution was under
subsection (2) of KRS 435.105, which applies when the victim is over age fifteen.
Regardless, both subsections criminalized the same behavior—carnal abuse or

indecent or immoral acts—and differentiated the level of punishment based on the
age of the victim. '
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134, 135 (Ky. 1978) (defendant convicted of “indecent or immioral practices” for
forcing his wife to have oral sex).5

Indeed, oral sexual contact with a child was, by itself, sufficient to
constitute a crime. The Commonwealth was not required to demonstrate any
specific intent (e.g., liustfull) to prove a violation of KRS 435.105. “The carnal
abuse of a child is a crime without regard to the reasons or fhe intent with
which it} was dqne.” Hatfield v. Commonwealth, 473 S.W.2d 104, 106 (Ky.
1971).

Based on these authoritiés, this Court concludes that Appellant’s
behavior was criminalized in 1974. Specifically, his behavior was criminalized
by KRS 435.105.

The next question is whether there is a substantial probability that
Appellant would not have beén vcon_victed if he had been indicted and
prosecuted under the now :repealed statute. The crime of indecent ér immoral
practices, when committed through an oral sexual assault on a child, 1s
essentially vthe same crime as first-degree sodomy. The proof at trial wogld
have been the same. Thé Commonwealth would not have been required to
prove any vadditional factual elemenfs, such as a mental state. No reasonable
~ jury would have failed to convict Appellant under KRS 435.105 wher.e it was
willing to (and did) convict him under the modern sodomy statute. There is no

probability of a different result. .

5 The Court in Edwards also held that despite its use of euphemistic language to

describe the prohibited acts, KRS 435.105 was not unconstitutionally vague.
Edwards, 500 S.W.2d at 398.
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Finally, this Court must examine whether Appellant received a different -
 punishment than he would have under KRS 435. 105. This is easily answered
by the fact that the trial court prescieritly.decided to sentence Appellant under |
KRS 435.105 rather than KRS 510.070. |
| From this, we conclude th_at Appellant has not demonstrated a palpable -
error. Justice Cunningham argues that regardless of palpability, the defective
indictment, failing to specify the appropriate indecent or immoral practices
charge and naming the modern statute, placed this crime beyond the court’s
jurisdictional grasp, thereby impbsing a structural bar to conviction. Itis
| established precedent, h.owever',‘ that a defective indictment ca_nibe waived. See
Strong v. Commonwealth, 507 S.W.2d 691, 692 (Ky. 1974).. “The deficiency
could easily have been cured in response to a tirrlely objection . . . .l’ Md. As
Justice Cunningham points out, all the Commonwealth unld have had to do
_is reindict Appellant on this count or, Witl’l his consent_, charge him by
information. However, not orlly did Appellant refrain from'objecting, but he
affirmatively declared his consent to proceed with sentencing unde_r the terms
of the applicable statute. Absent any manifest injustice, 1t would be unfair to
allow Appellant, through his consent, to bait the Commonwealth into
continuing with sentencing, onlyb to now turn arOund and seek a second chance
on this cl'1arge.
In any event, this' Charge was properly under the jurisdiction of the court.
It is the allegation of crirninal conduct, not the correct naming of an offerise,

that activates a court’s jurisdiction. The indictment’s allegation of “deviate
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sexual intercourse with . . . a female less than twelve years o‘f age”-——conduct-
now known as sodomy but previously called indecent or immoral practices—
satisfies this requiremeﬁt. This'adequately described_conduclt that was
criminalized in 1974, mearﬁng <the indict_rnent was not void on its face and
Appellant was given adequate notice of the charged criminal conduct. The
circuit court’s jurisdiction was, therefore, properly and sufficiently invoked by
the indictment in this case.

It is true, however, that the final judgrhent ought to héve reflected the
technically applicable offense and statute that Appellant was -actually
sentenced under, and _riot the contemporary crime of sodomy that was stated in
the indictment. Yet this technical error by the trial .court need not require thisv
Court to throw out the béby with the bathwater. Appellént was tried under an
indictment describing conduct thaf was'criminaliZed in 1974. He was also
sentencgd in conformity with the 1974 stétute. The only correction necessaryv
is amendment of the judgment to reflect th‘e propef name of the o»ffense. We,
vtherefore, need only remand to the Bullitf ‘C.ircuit Court with instructions to
amend its judgment to reﬂéct thaf Appellant’s conviction was for the crime of
indecent or immoral practices with a child under the age of fifteen in violation
of -KRS 435.105.

B. Unanimous Verdict
Appellant next ‘contends 'that he was deprived of his right to a

unanimous verdict by the lack of specificity in jury instructions. He did not
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-o.bject to this alleged lack of specificity at trial, so this issue is also reviewed
only for palpable error. RCr 10.26.

Appellant pbints to the similarity of instruction on counts 3 — 5 (Sodomy);
counts 6 — 8 (rape); and coﬁnts 9 - 14 (incest). Thé three sodomy instructibns
are virtually identical; the three rape instructions are virtually identical; and
the six incest instructions are virtually identical. Appellant complains that
these virtually identical instructions could have given rise to a nonunanimous
verdict as in Miller v. Commonwealth, 283.S.W.3d 690, 695-96 (Ky. 2009).. In
Miller, “because the frial 'courtvused identical jury instructions on rhultiple
counts of third-degree rape and sodomy, none of which could be distinguished
from thé others as to what factually distiﬁct crime each applied to, [Miller] was
presumptively prejudiced.” Id. It was impossible to ascertain which particular
rape and sodomy the jury was convicting of on each count, or even if all jury
members were convicting him of the same rape énd sodomy. Id. Thus, the
defendant in Miller was deprived a unanimous verdict.

The critical distinction between Miller and the case at bar, however, is
that the instructions here are not truly identical. The exception to this identity
is thatb each sodomy, rape, and incest is uniquely identified by the particular
year when it oceurred: Instruction 3 refers to a sodomy between May 1981 and
May 1982; instruction 4 to a spdomy betwéeri May 1982 and May 1 983;
instruction 5. to a sodomy between May 1983 and May 1984; instruction 6
refers to a rape between May 1981 and Méy 1982; instruction 7 to a rape

between May 1982 and May 1983; instruction 8 to a rape between May 1983
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and May 1984; instruction 9 refers to incest between May 1984 and May 1985;
instruction 10 to incest between May 1985 and May 1986; instfuction 11 to an
incest between May 1986 and May 1987; instruction 12 to an incest between
May 1987 and May 1988; instruction 13‘to an incest betwe_en May 1988 and
May 1989; and instruction 14 to an incest between May 1989 and May 1990.

Each instruction refers tq‘a factualiy distinct crime. While the

" instructions do not detail the specifics of each particular instance of sodomy,
- rape, and incest, such as the setting or the exact conduct engaged in, such |
detail is no‘t required. There is nb uncertaihty as to which crime the jury
convicted of on each count and thus, no deprivation of a unanimpus,verdict. '
C. Suffiéiency of the Evide_'nce

Appellant next takes issue with the sufﬁciency of the evideﬁce underlying
the convictions. |

Appellant first argues that there was insufﬁcient evidence supporting
counts 4 and 5, under which he was convicted of tflird-degree sodomy. Count
4 chargés Appellant with engaging in oral sex with T.R. when she was fourteen
years old; and count 5 when she was fifteen years old. Appellant’é basis for
this argument ‘is uhclear. T.R. specifically testified that when she was vfourteen‘
years old, oral sex occurred “all the tifnef’ She further testiﬁed that once she
turned fifteen, sexual activity—both vaginal and oral—took place daily.

Clearly, such victim testimony was sufficient to convict Appellant of these

crimes.
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| Appellant next _qﬁestions the sufficiency of the evidence for the rape
convictions under coﬁnfs 6 and 8. ‘The Commonwealth concedes the
insufficiency of evidenceto chvict Appellant of the rape described in c‘ount 6
(May 198 1-May 1982) due to the absen‘ce of testimony that sexual intercourse
" had begun by that boint. As such, his conviction on that count ié reversed.
However, as to Appellant’s conviction under count 8, for raping T.R.
between May 1983 ahd May 1984, when ehe was fifteen yeérs old, there was
- indeed sufficient evidence. Once agairi, T.R.’s testimony that from the time she
turned ﬂfteenv, sexual ac‘tivity——both vaginal and oral——occﬁrred daily, suffices.
Appellant}also_ challenges the incest convictions on sufficiency of the
evidence grounds. These six convictions relate to the incestual sexual activity
engaged in by Appellant from the time T.R. was sixteen until she was 2 1 Yet
again, the Commonwealth met its burden of providing sufficient evidence to
_ supportvthese charges through T.R.’e testimony that from the time she turned.
| fifteen until she left home at age 22, sexual interceurse Qccﬁrred daily. This
testimony was fully sufﬁeient to support the six conyictions for incest.
D. Discovery Reque‘sts
Following initial discovery proceedings, Appellant filed two additional
discovery requests‘, for a bill of particulars and for T.R.’s medical records.
These were both denied, at least in part, by the trial court and are raise(i on
_ appeal. |
Appellant sought .a bill of particulars regarding the rape, sodomy, and

incest charges. The trial court granted this motion with respect to counts 1
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and 2 of sodomy, which charged isolated events occurring in 1974 and 1977.
It derﬁed a bill of particulars:on the remaining allegations because they
represented a continuous course of conduct of SOdomy, rape, and ihcest |
instead of isolated events.

“It is a basic premise of the law that the granting of a. bill of particulars,
after an indictment has been returned addre'ss_es itself to the sound discretion
of the trial court which will not be overturned on appeal unless there is an
abuse of this discretion.” Deskins v. Commonwealth,. 512 S.W.Qd 520, 524 (Ky.
1974); see also RCr 6. 16'.. Thé decision to grant the bill of particulars on the
two isolated instances of sodomy, but not on the rest, was a proper exercise of
the trial court’s discretioﬁ. Because thé femaining instances of sodomy, rape,
and incest occurred frequently, or even daily for some time, the Corﬁmonwealth
did not intend to focus on specific occurrences. Indeed, T.R. did nof describe. .
them in any further detail at trial, simply explaining that those crimes
continuously occurred in each year. It might weil have even beeﬁ impossible
for her to distinguish isolated instances of this continuing course of conduct.
Having received a stafement setting forth all details that T.R. could recall,
Appellant was on satisfaétory notice. No bill of particulars was needed for him
to prepare a defénse‘. See Sussman v. Commonwealth, 610 S.W.Qd 608, .612
(Ky. 1980).

~ Appellant also made an unsuccessful discovery reqﬁest for T.R.’s
prenatal care records, pediatricvrecordsv, and obstetrics /gynocology records. He |

claims that these materials could have contained exculpatory evidence for his
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defense. Specifically, he suggests that these records might have céntained |
statém‘ents that someoné else was her father or that someone else abused her.
The trial court was well justified in denying Appellaﬁt’s request.
According to Kentucky’s rules of criminal procedure, a defendant may obtain
| discovery only “ﬁpon a showing that the items sought may be material to the
preparation of the defeﬁse.” RCr 7.24(2). .Appellant made ﬁo showing why
T.R.’s medical records may contain statements aboquppellar,it not being her
father or evidence of other abusers.

Appellant argues that regardless of Kentucky’s discovery rules, he had a
constitutional right to obtain the récords.’ However, in all the cases cited by
Appellént for constitutional support of this discovery request, the defendant
had failed to receive an actual document known or likely to contain specific
information alleged to be exculpatory. .S_ee, e.g., Brady v. Maryland, 373 U.S.
83, 84 (1963) (suppression of confession of third party, discovered after trial);
United States v. Bagley, 473 U.S. 667, 671 (1985) (suppression of contraCfS‘
between the United States and its witnesses to provide information related tb
the defendaht’s prosecution, which wére discovered following trial pursuant to
FOIA demands). 'In fact, in the lone Kentucky Supreme Court case cited by
Appellant on this matter, the Court held fhat discovery of a victim’s'
psychotherapy records is perrrﬁtted “only upon receibt of evidence sufﬁcient to
establish a‘ reasonable belief fﬁat the records contain exculpatory evidence.”

Commonuwealth v. Barroso, 122 S.W.3d 554, 564 (Ky. 2003).
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Admittedly, discovery of pSychothefapy records may be treated differently
than prdinary medical records due to the explicit psychotherapist-patient
privilege in the rules of evidence. See KRE 507(3). Still, there is no
constitutional right to discogfer ény reéords absent some showing why the
materials sought might reasonabiy contain iﬁfonnation helpful to one’s
defense. Here, Appellant has provided no concrete préof that the iﬁformation_
he sought to obtain. would actually be found in the hospital records. His quest
for exculpatory evidence waé purely speculative. If such pure speculation were
sufficient grounds for discovery,. the scope would be limitless and the process
neverending. Such a result is not autho_rized by rules of procedﬁre or
maﬁdated by any constitutional provision.

- E. Impeachmeht Evidence |

Appellant’s final challenge arises from thé Court’s refusal of ‘his attempt
to introduce Our Lady of Peace’s records to prove that T.R.’s mother had never
been admitted as a patient there. Appellant was not permitted to introduce the
hospital records because he could not authenticate them.

While admitting hé should have called a custodian of the records as a
witness to authenticate the documents, Appellant suggests that KR.E 803(7)
exempts him from this requirement. That evidentiary rule, however, has
nothing to do with authentication; it is an exception to the hearsay rule.
Whether or not these documents are excebted from hearsay, and indeed
whether or not they are relevént at all (or purely collateral), they still must be

authenticated to be admitted at trial. KRE 901. Authentication is a separate
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requirement for admissibility. ‘Appellant failed to meet this i‘equirement and
the. court, therefore, acted properly in denying admission of the records into
evidehce.

III. Conclusio_n

For the aforementioned reasons; the conviction on count 6, first-degree
rape, is reversed. All other convictions are affirmed aind this case is remanded
- to Bullitt Circuit Court for modification and re-entry of judgment consistent
with this opinion. |

Minton, C.J.; Abramson, Schroder and Venters, JJ ., concur.
Cunningham, J., concuré in part and dissents in part by separate épinion in
which Scott, J., joins.

CUNNINGHAM, J., CONCURRING IN PART AND DISSENTING IN PART: 1.
concur in most all of the majority opinion. i—Iowever, I take strong exception to
this ‘Court’s affirming the conviction and séntence on Count One to the 1974
crime. I recognize that, in this case, it will not sub‘stantiall.y affect the ultimate
sentence. However, I firmly believe that the serious flaw in the Court’s -
reasoning will bode ill in future cases.

Actually, the majority’s handling of this narrow issue strikes rrie as being
unusual and bvordering on the bizarré. We hold today that a trial judge can
change one criminal charge to another after a person has been tried on the first
charge. |

_This is not a matter of palpable error as addressed by the majority. Nor

is the error “technical” unless we consider the whole subject of jurisdiction as
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being technical. The trial court never acquired juriSdiction over the offense for»
which Appellant was sen‘tenced; And all égree that fhe court did not have
jurisdiction of the 1974 act under the sodomy in the first degree statute. That
statute was not enacted until 19735.
~ To recap suécinctly, Appellant was c‘harged with and convicted of sodomy
in the first degreé for a 1974 crime. Yet? there was no sodomy in the first
degreé crime in 1974. The prosecutor knew of this problem before the case
was tried, but inexplicably charged on. After conviction and before sentencing,
the prosecutor and judge went to work looking for»a crime that existed in 1974
which seemed tovﬁt the facts of the case. They found it in the old KRS
435.105—“indecent or immoral practices with another.” Pull the first-degree
sodomy offense on which the jury had already voted and siip in “indecent or.
immoral practices with another.” So, Appellant was convicted of sodomy in the
| first degree under KRS 510.070 and sentenced under KRS 435.105 for anothef
crime. |

That, to me, is slightly bizarre.

As it stands, this case holds that the circuit court can take jurisdiction of
| any felony at any time it pleases—as long as the facts developed in the case fit
the crime.

The majority spends élmost eight pages in its opinion attempting to show
that the old crime is, in essence, the same as the new sodomy in the first
degree felony. That exhaustive analysis seems irrelevant to me sbince we are

talking about jurisdiction. With that said, no history lesson on the two crimes

21



is needed. They are distinguis.hable on their face. Under the old law, KRS
435.105, this crime cannot be committed by a juvenile less than seventeen
years of age. And. the vi(;tim must be under fifteen years of age. Pursuant to
_KRS 510.070, ﬁnder which Appellant was convicted, a person of any age can
commit the crime and the victim has to be under the age of twelve. Certainly,
~ they are “different offenses” as intended by RCr 6.16.
: “’fhe court may permit an indictment, }infovrmation, complaint or citation
to be amended at any time before verdict or ﬁndingv if no additional or different |
offense is charged . . . .> RCr6.16. ‘(Emphasis.. added). Clearly, different
offense was charged in this case for senténcing.
© The issue is addressed in Crouch v. Commonwealth, 323 S.W.3d 668 (Ky.
2010). There, the défend_ant was ;:harged with theft of identify, but he asked that
the indictment be amended, chafging_ him with the offense of giving a false name to
a peace officer. “This Court affirmed the Court of Appeals holding that the trial
court could not amend the indictment because it would result in the defendant

being charged with an entirely different offense. The Court said:

[A] trial court lacks jurisdiction to change a valid
indictment except as provided by Kentucky Rules of
Criminal Procedure {RCr) 6.16. RCr 6.16 provides in
pertinent part that a court “may permit an indictment,
information, complaint or citation to be amended any
time before verdict or finding if no additional or
different offense is charged and if substantial rights of

the defendant are not prejudiced.” (Emphasis in
original).

Id. at 672.

22



Clearly, Changing.the charge againet Crouch from the felony offense o.f
thveft of identfty to the misdemeanor _charge of giving é false name to a peace
ofﬁcer'would have resulted in Crouch being charged with an entirely different
offense. So the trial court properly denied Crouch's request to modify the
indictment. H

In Coleman v. Commonwealth, 501 S.W.2d 583, 584 (Ky. 1973), the
defendant Wae indicted for murder, convicted of voluntary manslaughter, and
sentenced to twenty-one years. He made a motion to amend the indictment
from murder to homicide occurring in the course of striking, stabbing or
shooting. In response to the motion, the ACourt said: “A trial cqurt has no
authority to amend an indictment to charge an additional or different offense,
RCr 6.16. This has been the rule in this Commonwealth for a great number of
years, see Commbnwealth v.. Adams, 92 Ky. 134, 17 S.W. 276 (1891).”

There are only two ways that a circuit court in Kentucky acquires
jurisdiction of felbony cases—through grand jury indictment er' by information.
N either method WdS used in this case for the crime in question.

RCr 6.02(1)_stateS: “All offenses r_equfred to be prosecuted by indictment
pursuant to Section 12 of the Kentucky Coﬁetitution shall be prosecuted by
, indictment unless the defendant waives indictment by notice in writing to the '
circuit court, in which event the offense may be prosecuted forthwith by
information.” Appelfant was never indicted under KRS 435.105, nor w'ai‘ved

“indictment by notice in writing to the circuit court” before his conviction.
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Justice Graves speaks to this issue in the important case of Malone v.

.Commonwealth, 30 S.W.3d 180, 183 (Ky. 2000):

A criminal prosecution requires the existence of an.
‘accusation charging the commission of an offense.
Such an accusation either in the form of an indictment
or an information, is an essential requisite of
jurisdiction. In Kentucky, subject matter jurisdiction
over a felony offense may be invoked either by a grand
jury indictment or by information in cases where the
individual consents. (Emphasis added).

In Malone, our Court simply upheld the propoéition that a defendant may
waive a grand jury indictment and be charged by information. It simply follows
RCr 6.02. Either an indictment or information is required. There is no other
way. |

The Malone case makes clear that there is a peculiar twist in regard to
~ the prosecution of felonies. It is a subject matter jurisdictional questioﬁ. , But
it is oﬂe instance where jurisdiction can be waived. Waiver does not come into
play:h.ere for two reasons. The charge was not changed before the prosecution
and convictioh, but afterwards—way too late for any waiver. Secondly, any
acquieécence to be sentenced under a different statute was never given in
writing as required by RCr 6.02.

In this case, the prosecution would not have been able to amend the
indictment, even before trial, since it charged a separafe offense and not a
lesser included. The proper procedure would have been to re-indict Appellant |
or charge him on this count by information if he consented—which would have

been likely since it was one of several charges for which he stood trial.
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Today, this Court, by judicial fiat, has created a third way for the circuit
court to gain jurisdiction over criminal cases—indictment, information, and
agreemgnt. In doing so, we have totally eviscerated RCr 6.02(1)—the rule fdr
proceeding by information. That rule now becomes no more necessary than
the human appendix. We have also held thét an indictment can be amended,
even if it charges a different crime—a practice proscribed by RCr 6.16.

The importance of this error gets lost in this case because of numerous
charges and sentences. However, | réspe.ctfully submit fhat it will loom large
somewhere down. the road. I, fherefore, dissent only in regard to Count One
and concur in what is otherwise a.very' fine opinion.

Scott, J., joins.
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