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AFFIRMING IN PART, REVERSING IN PART AND REMANDING

Appellants Michael Schnuerle, Amy Gilbeft, Lance Gilbert, and Robin
Wolff, individually and on behalf of all others similarly situated, filed a class
actidn complaint in the Jefferson Circuit Court against their Internet service
providers, Appellees Insight Communications Company, L.P., and Insight
Communications Midwest, LLC (collectively, Insight). Insight’s Broadband High
Speed Internet Service Agreement (Service Agreefnent) contained an arbitration
clause that required customers to submit damage claims against Insight to
arbitration, and if also barred class action 1itigation against Insight by its

customers. The circuit court determined that the class action ban was




enforceable, and therefore it dismissed Appellants’ complaint. The Court of
Appeals affirmed. Because of that disposition, neither the circuit court nor the
Court of Appeals addressed other issues, including Appellants’ challenge to the
enforceabiiity of the Service Agreement’s general arbitration clause. We |
granted discretionary review to consider the challenges to the enforceability of
the arbitration agreement, as well as the class action waiver and confidentiality
clauses contained therein. We granted Appellees’ Cross-petition fof
discretionary review to enable a more complete resolution of tﬁe Whole
controversy, including the disputed choice of law provisions of the agreement
and the effect of severability of the challenged provisions from the remaining
portion of the arbitration agreement. |

For the reasons stated below, we conclude that in cases governed by the l

Federal Arbitration Act, the decision of the United States Supreme Court in

AT&T Mobflity LLC v. Concepcion, __ U.S. , 131 8.Ct. 1740 (2011)
precludes enforcement of a state policy invalidating upon groﬁ'nds of
uncoﬂsoionability, é contractual waiver of class action participation, where the
unconscionability is based solely upbn the fact that the dispute involves a largé
number of de minimis claims which are unlikely to be indiv.idually litigated.
Consequently, in the dispute before this Cdurt, the contractual provision under

“which Appellants waived their right to pafticipate in class action litigation is
now enforceable under federal law. We also determine as follows: 1) that the
Service Agreement’s choice of 1aw provision is not enforceable, and that

Kentucky law, rather than New York law, is applicable to our review;
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2) that the Service Agreement’s general arbitration provision is not
unconscionable, that it cofnports with Kentucky’s public pqlicsf preference
favoring arbitration, and is therefore enforceable; and 3) that the provision
imposing a confidentiality requirement upon the litigants to arbitration
proceedings ié void and is severable from the remaining portions of .the
agreement. As such, we affirm in part, reverse in part and remand to the.
Jefferson Circuit Court for entry of a final judgment consistent with this

opinion.

I. FACTUAL AND PROCEDURAL BACKGROUND

Appellants are all Kentucky residents who entered into the Service
Agreement with Insight for broadband Internet service in the area of Jefferson
County, Kentucky. In order to rec'eive service, the customers were required to
either sign the Service Agreement or manifest their aésent to the Service
Agreement via the Internet.

The Service Agreement chtains an arbitfation clau‘se. Within the
arbitration clause are provisions under which customers agree not to enter into
a class action lawsuit against Insight and not to divulge the results of any
settlement reached through arbitration. The clause, however, does permit
individual customers to pursue any claifn of less than $1,500.00 through small
claims court instead of proceeding to arbitration.

Insight’s 2006 effort to upgrade its high-speed Internet service left many

of its customers, incIuding Appellants, with service outages for varying lengths




of time. Those outages generated a high volume of calls into Insight’s customer
service department, which resulted in long wait times for customers to receive
assistance. According to Appellants, once customers did get through, they
received false and tnisleading infqrmation concerning the serviee interruption. |
They further allege that Insight acted improperly by failing to timely inform its
customers about the outage, and by faiiing to protect customers “from deletion |
of information.”

Insight responds that it acknowledged the problem in a timely fashion
and issued credits to 2,595 customers Who notified the company of their
particular outage problem. The company later issued a public apology for the
disruptions and set up'a Votlcher system allowing any other _dissatisfied
- customers to request a credit for the interrtlpted service. Insight admits to
monetary iiability for any service it billed to customers while their Internet
connectiort was down, and.mai_ntains that any dispute would simply reqtiire
calculating the actuél outage time, which it is willing te do under its customer
service procedures.

Notwithstanding Insight’s efforts to address the problem, Appeﬂants filed
a complaint in Jefferson Circuit Court on behalf of themselves individually,
~ and, pursuant to CR 23, on behalf of the putative class of all other Insight
custotners in Kentucky similarly situated. Causes of action were asserted
based ur;on Violétions of the Kentucky Consumer Protection Act, KRS 367.17 O,‘

et seq., breach of contract, and unjust enrichment.




Insight moved to dismiss the action and to compel arbitration pursuant
to the mandatqry arbitration clause vcontained in the Service Agreement. As
noted above, the arbitration Clause does not mandate arbitration of every
dispute but, rather, it allows claims Iessvthan $1,500.00 to be litigated. There
is no allegation that the claim of any individual customer would .exceed
$1,500.00. The typical claim would be in the range of $40.00. Thus, it is
apparent that any merﬁber of the putative class Would have the options of filing
a suit in small claims court or proceeding to arbitration.

Appellants argued that the arbitration clause was vunenforceable_on the
grounds that it was an unconscionable provision of an adhesion contract
irhposed uponb them by a party with signiﬁcantly greater bargaining power.
Appellants also argued that the arbitration clause was communicated to
customers in a manner that ensured few, if any, would read it;' that they were
forced to use Insight’s services because it was the only local broadband .cable
Internet provider; that t.hey could not effectively pursue their claims on an
individual basis; and that, because of the small amounts involved, individual
customers would be unable to retain counsel willing tb take the case.

The trial court granted Insight’s motion to compel arbitration and it
disfnissed the class action with prejudice, requiring claimants to pursue their
remedy individually through arbitration or in small claims court as provided in
the Service Agreement. The Court of Appyeals affirmed the circuit court’s

decision. We granted discretionary review.




On December 16, 2010, this Court rendered an opinion in this case.
While Appellee’s petition for rehearing or modification of our opinion was
pending, the United States Supreme' Court rendered its opinion in AT&T
Mobility LLC v. Coﬁcepcion, supra, a decision .that dealt with a substantially
similar issue: the enforceability of a class action waiver in a contract that also
required' arbitration of any disputes arising out of the contract. We ordered
supplemental brieﬁﬁg and heard oral arguments on the applicability of
Concepcion. Having now reconsidered our previous bopinic'm in light of the
United States Supreme Court’s decision in Concepcion, we have withdrawn our

earlier rendition and substituted this opinion.

II. OUR REVIEW IN THIS CASE IS GOVERNED BY PRINCIPLES OF
KENTUCKY LAW RATHER THAN NEW YORK LAW

Among the provisions contained in the Dispute Resqluti’on section of the
‘Service Agreement is é choice of law Cl»au’se which provides that “New York Law,
(excluding its choice of law rules) will apply to the construction, iﬁterpretation, l_
and enforcement of” the Service Agreement. Citing to Breeding v.
Massachusetts Indem. and Life Ins. Co., 633 S.W.2d 717 (Ky. 1982), the circuit
court cieclined to apply the Service Agreément’s choice of law provision, and
instead. applied Kentucky law in determining whether the arbitration

agreement was enforceable.! Because the choice of law is a threshold question

! Despite a choice of law provision calling for application of New York law, the
circuit court held that Kentucky law applied. Without discussion, the Court of
Appeals decision applied Kentucky law and thus, by implication, affirmed the circuit
court upon this issue. ‘ , ‘
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in our review and was raised by Insight in its cross-petition, we first address
the enforceability of the Service Agreement’s.choice of law provision.

Breeding, upon which the circuit court relied, addressed the.issue as

follows:

The traditional choice of law rules in the field of contracts dictated

" that matters bearing upon the execution, interpretation and
validity of a contract were determinable by the internal law of the
place where the contract was made. Babcock v. Jackson, 12
N.Y.2d 473, 240 N.Y.S.2d 743, 191 N.E.2d 279 (1963).

However, such a mechanical approach is no longer favored. This
court in Lewis v. Family Group, Ky., 555 S.W.2d 579 (1977)
abrogated the traditional rule of lex loci contractus stating: -

Traditionally the rule has been that the validity of a contract
is to be determined by the laws of the state in which it was
made . . .. The modern test is which state has the most
significant relationship to the transaction and the parties.
Restatement Second of Conflicts, Sec. 188 (1971).[2] Lewis,
supra, pp. 581-582.

Increasingly, states have adopted the grouping of contacts
doctrine. Justice, fairness and the best practical result may best
be achieved by giving controlling effect to the law of the jurisdiction
which, because of its relationship or contact with the occurrence or
the parties, has the greatest concern with the specific issue raised
in the litigation. Babcock v. Jackson, 240 N.Y.S.2d 743, at 749,

191 N.E.2d 279, at 283, supra.

The merit of the doctrine followed in Babcock, supra, is that it gives
to the forum having the most interest in the problem paramount

2 Section 188 provides, in relevant part: “(1) The rights and duties of the parties
with respect to an issue in contract are determined by the local law of the state which,
with respect to that issue, has the most significant relationship to the transaction and
the parties . . . . (2) In the absence of an effective choice of law by the parties (see §
187), the contacts to be taken into account . . . to determine the law applicable to an
issue include: (a) the place of contracting, (b) the place of negotiation of the contract,
(c) the place of performance, (d) the location of the subject matter of the contract, and
(e) the domicile, residence, nationality, place of incorporation and place of business of
the parties . . . .”
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control over the legal issues arising-out of a particular factual
context. : '

Id. at 719; see alsé Harris Corp. v. Comair, Inc., 712 FI.2d 1069, 1071 (6th
Cir. 1983) and Wallace Hardware Co., Inc. v. Abrdms, 223 F.3d 382 (6th
Cir. 2000). The Breeding decision held that Ken't'ucky law should apply
because Kentﬁcky had the greater interest in, and the most significant
relationship to,.the transaction and the parties.

Upon application of Breeding, we agree with the cirquit court’s
conclusion that Kentucky law governé our evaluation of the Service Agreement.
Appellants, the other members of the putative class, the Internet equipment,
the Internét service brovided, and the relevant operating area are all located in
Kentucky. The customers execﬁted the agreements in Kentucky, and Kentucky
has a substantial interest in the proteétion of its residents in the area of
commercial transaétions. Moreover, one of the principal claims arises under
the Kentucky Consumer Protection Act. New York, on the other hand, has no
discernible connection or interest at all in the subject fnatfer of this litigafion.
Thus, there can be no doubt that Kentucky has “the greater interest and the
most significant relationship to the transaction and the parties.”

We‘accordingly base our review of the Service Agreement on relevant
Kentucky law. We further note, however, that the pérties do not dispute that i
fhe Federal Arbitration Act (FAA) is applicable to the arbitration clause, and we

accordingly apply its provisions as appropriate.




III. THE SERVICE AGREEMENT’S COMPREHENSIVE BAN ON CLASS
ACTION LITIGATION IS ENFORCEABLE UNDER FEDERAL
ARBITRATION LAW

The principal issue in this appeal is whether the Service Agreement’s ban
on class aption litigation is enforceable against Appellants and the members of
the putative class they would represent. The ban on class actions found in
Insight’s Service Agreement in this case is comprehensive and absolute,
prohibiting the joining of disputes of different claimants, in lawsuits and in
arbitration, in all situations and in all forums.?

Appellants contend that Insight’s prohibition on class action litigation
effectively immunizes it from liability for wrongful conduct resulting in many
small claims, because it removes the only viable and economic.ally effective

remedy available for the redress of such claims.# They argue that because it is

3 Provision 5(e) of the Service Agreement providés as follows:

No Class Action or Consolidated Proceedings. NO DISPUTE MAY BE
JOINED WITH ANOTHER LAWSUIT, OR IN AN ARBITRATION WITH A DISPUTE
OF ANY OTHER PERSON. All parties to the arbitration must be individually -
named. THERE SHALL BE NO RIGHT OR AUTHORITY FOR ANY CLAIMS TO
BE ARBITRATED ON A CLASS ACTION OR CONSOLIDATED BASIS OR ON
BASES INVOLVING CLAIMS BROUGHT IN A PURPORTED REPRESENTATIVE
CAPACITY ON BEHALF OF THE GENERAL PUBLIC (SUCH AS A PRIVATE
ATTORNEY GENERAL), OTHER SUBSCRIBERS, OR OTHER PERSONS
SIMILARLY SITUATED. Customer understands and acknowledges that by
consenting to submit claims to arbitration pursuant to this Agreement, .
Customer may be forfeiting his or her right to share in any class action awards.
This Section will not apply to any individual claims filed by Customer in a
lawsuit prior to the effective date of this Agreement, nor to the claims of a class
certified prior to the effective date of this Agreemerit. This Section will apply to
all other claims, including class claims where a class has not yet been certified,
even if the facts and circumstances upon which the claims are based occurred

- or existed before the effective date of this Agreement.

4 The Attorney General of Kentucky, AARP, and the K-entuckyv Justice
Association filed amicus curiae briefs supporting Appellants on this issue. The Pacific
Legal Foundation filed a brief in support of upholding the class action ban provision.
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not economically practical for an individual customer to independehtly litigate
his or her de minimis claim, the class action iarohibition effectively exculpates
insight from liability for such claims and, correspondingly, it thereby unjustly
enriches the éompany_because it will hever have to provide recompense for the
many small claims.®

We agfee that the purpdse of the class action under CR 23 is to provide a
remedy for the very concerns that Appellants raiée. The practical effect of de
minimis claims situations has been explained in other cases addressing class -
action litigation. “Economic reality dictates that [litigatibn involving many
small claims] proceed as a class action or not at éll.” Eisen v. Carlisle &
Jacquelin, 417 U.S. 156, 161 (1974) (“A critical fact in this litigation is that |
petitioner’s individual stak'e in the damages award he seeks is only $70. No
competent attorney would undertéke this complex antitrust action to recover
so inconsequential an amount.”). “The policy at the very core of the class
action mechanism is to overcome the problem that small recoverieé do not
provide the incentive for any individual to bring a solo action prosecuting his or
her rights. A class action solves this problem by aggregating the relétively
paltry potential recoveries into something worth someoné’s (usually an

“attorney’s) labor.” Amchem Products, Inc. v. Windsor, 521 U.S. 591, 617 (19.97)

5 Insight notes that customers in cases of this type could pursue a remedy
through the Attorney General, who is vested with authority under the Kentucky
Consumer Protection Act to pursue litigation against companies who would improperly
overcharge its customers. However, as noted by the Attorney General, “with the
- limited resources of the Commonwealth the Attorney General is simply unable to
pursue each and every violator and must limit its case selection to those matters
involving the greatest public interest.” Brief of the Attorney General of Kentucky, pg. 4.
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(quoting Mace v. Van Ru Credit Corp., 109 F.3d 338, 344 (7th Cir. 1997));

Carnegie v. Hoﬁsehold Intemn., Inc., 376 F.3d 656, 661 (7th Cir. 2004) (Posner,
J.) (“The realistic balternative, to a class action is not 17 million individﬁal suits,
but zero individual suits, as oniy a lunatic or a fanatic Sues for $30.7).6 7

Because of the important purpose served by class .actior.ls, we Would be
inclined to join the jurisdictions, such as those just mentioned, that have
invalidated provisions of consumer adhesion contracts that bar class action
resolution of disputes. Our initial opinion in this case so held. However, upon
application of Concepcion, we are now constrained to éonclude that under
contracts like thé one now before us, which contain a class action wéiver and
also require disputes to be arbitrated under the FAA, the federal policy favori_ng
arbitration preempts any state law or policy invalidating th¢ class aétion waiver
as.unconscionable based solely upon the grounds that the d_isputé involves
many de minimis claims which are, individually, unlikely to be litigated. We
are satisfied that Concepcion is dispositive, and therefore, we turn our

discussion to its application in this case.

6 The holdings in the aforementioned cases would be substantially affected by
the holding in Concepcion.

7 We note also that the class action is a creation of the courts, not the
legislatures, hence its foundation in this country is in the court-established civil
rules, rather than the statutes. As was the case in England, class actions in the
United.States are an outgrowth of the compulsory joinder rule that prevailed in courts
of equity. Shaw v. Toshiba America Information Systems, Inc., 91 F.Supp.2d 942, 946-
951 (E.D. Tex. 2000) (recounting history of class action litigation). See also Hansberry
v. Lee, 311 U.S. 32, 41 (1940) (“The class suit was an invention of equity to enable it to

“proceed to a decree in suits where the number of those interested in the subject of the
litigation is so great that their joinder as parties in conformity to the usual rules of
procedure is impracticable.”) As such, courts enjoy wider latitude in determining
public policy regarding class actions and fashioning remedies in this type of litigation.
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As a preliminary matter, Appellants argue that -Insight has waived the
federal preemption argument of Concepcio‘n, or is judicially estopped from
asse;ting that d‘ef_ense, by “t[aking] the position that state law governed the
enforceability of its class action ban.” Appellant’s Supplemental Authority
Brief, pg. 2. Clearly, the arbitration clause in this proceeding speciﬁcélly
provided' that it was tb be controlled, as applicable, by the FAA. To our
knowledge, Insight has not contended otherwise. Moreover, we regard Insight’s
earlier references to state law analysis as indicatiﬁg no more than the |
unexceptional and well-established rule that the interpretation of an
arbitration agvreement is generally a matter of state contract law. See Arthur
Andersen LLP v. Carlisle, 556 U.S. 624, 630-31 (2009)(State law is applicable to
determine which contracts are binding and enforceable under.the FAA “if that
law arose to govern issues concerning the validity, revocability, and
enforceability of contracts génerélly,”‘quoting Perry v. Thomds,}482 U.S. 483,
493, n. 9 (1987)). Thus, we conclude that Insight’s request that we review £his
matter under the holding in Concepcion is pfoperly preserved, and we do not

further address Appellants’ preservation arguments.8

8 In its initial brief as Appellee, under the heading “REGARDLESS OF ANY
RULING ON THE CLASS ACTION WAIVER, THE PARTIES’ AGREEMENT TO
ARBITRATE IS ENFORCEABLE,” Insight left the clear impression that its fallback
position was that if the class action waiver provision was stricken, upon application of
the agreement’s severability clause, the remaining portions of the arbitration
agreement should be upheld, implying that if there were to be class action
proceedings, its preference would be for those proceedings to be in an-arbitration
forum rather than in circuit court. Now that Concepcion has exposed the folly of that
position, Insight has quickly adopted the theme of that decision.
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We similarly reject Appellants’ argument to the effect we should not

~ accept Justice Thomas’s separate opinion in Concepcion as a complete
concurrence, and that therefore the decision is a mere plurality not
commanding five votes. While Justice T hqrﬁas did indeed express a separate
interpretation of FAA § 2, he nonetheless made clear his full concurrence with -
the majority .byl saying: “When possible, it is important in interpreting statutes
to give lower courts guidance from a majority of the Court.” Conc‘epcion,AISI
S.Ct. at 1754 (Thomas, J., concurring) (“T hérefo’re, although I adhere to my
views on‘pufposes-and—objectives pre-emption [citation omitted] I ‘reluctantly
join the Cdurt‘s opinion.”)

In Concepcion, the Supreme Court considered a California case in which
the plaintiffs had entered into cellular telepho.ne service agréements with AT&T.
The agreements provided for arbitration of all disputes bet?veen the parties,
and further required that claims be brought in the parties’ “individ.ual capacity, -
and not as a plaintiff or class member in any purported class or representative
proceeding.” Id. at 1744.

When a dispute arose, AT&T moved to compel arbitration under the
terms of its contract. The plaintiffs oppésed the motion, contending tha.t the
 arbitration agreement was unconscionable and unlawfully exéulpatory under
California law becaﬁse it disallowed class action procedures. Relying on the
rule adopted by the California Supreme Court in Discover Bank v. Superior
Court, 113 P.3d 1100 (2005)(abrc;gated by Concepcion), the district Couft denied

AT&T’s motion to compel, finding that the arbitration provision was
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unconscionable becaqse AT&T had not shown that bilateral arbitration
adequately substituted for the deterrent effects of class actions; the Ninth
Circuit affirmed, also finding the provision unconscionable under the Discover
Bank rule. Laster v. AT&T-Mobil‘ity LLC, 584 F.3d 849, 855 (2009)(reversed by
- Concepcion); Cohcepcion, 131 5.Ct. at 1745. In Discover Baﬁk, the California
Supreme Court considered class action waivers in arbitration agreements in
the context of de minimis claims ahd held them to be unconscionable and
unenforceable ﬁn’der Célifoi‘nia law. Discover Bank at 1110.

The United State‘s Supreme Cou.rtalccepted certiorari_ in Concepcion to
consider whether the Discover Bank rule and similar holdings violate Section 2
of the Federal Arbitration Act (FAA), which makes agreements to arbitrate
“valid, irrevocable, and enfofceable, save upon such grounds as exist at law or
in equity for the revocation of any contract,” 9 U.-S.C.v 8§ 2; whéther fhe FAA
prohibits States from conditioning the énforceability of arbitration agreements
on the availability of class-wide arbitration procedures; and whether § 2
preempts Discover Bank-type rules classifying class action waivers in consumer
contracts as unconscionable.

The rationale supporting the Discovér Bank rule, and the principal
argument relied upon by the plainvtiffs in Concepcion, is that the striking down
of an exculpatory class aétion waiver derives from commdn law
unconscionability doctrine .and the well-established policy against exculpation
provisions, and that these are well-established grounds that “exist at law or in

equity for the revocation of any contract” under FAA § 2. The Court, however,
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concluded that the application of doctrines normally thought to be generally
applicable to any contract, Such as duress or, as relevant here,
uncons.cionability, in the context of an arbitration clause, may in practice,
disfavor arbitration in a way that violates § 2 of the FAA .

The Couft noted that while ostensibly these rules would apply equally to
all contracts, litigation, and litigants, in pfactice, the rules would have a
disproportionate impact on arbitration agreements, concludiﬁg that “[r]equiring
the availability of class-wide arbitration interferes with‘fundamental attributes
of arbitration and thus creates a scheme inconsistent with the FAA.”
Concepcion, 131 S.Ct. at 1748. In bexplaining why this is so, the Court began
by noting that the “principal purpose™ of the FAA is to “ensur|e] that private
arbitration agreementvs are enforced according to their terms.” Id. (citing Stolt-
Nielsen S.A. v. Animal Féeds fnt’l Corp., 130 S.Ct. 1758, 1763 (éOlO)).9

The Couft also cited to Preston v. Ferrer, 552 U.S. 346, 358 (2008), which
preempted a state-law rule requiring exhaust‘ion'c;f administrative remedies
before arbitration, where the Court' emphasized that “[a] prime objective of an
agreement to arbitrate is to achieve ‘streamlined proceedings and expéditious

results,” which objective would be “frustrated” by requiring a dispute to be '

9 In its petition for rehearing, Insight also argues that we failed to give sufficient
attention to Stolt-Nielson. We note that Stolt-Nielson, however, is not directly
concerned with the issues we address; rather that decision concerned arbitration
proceedings between sophisticated contract negotiators of equal bargaining power. In
such cases, the unconscionablility analysis is quite distinct from the consumer
adhesion contract situation we address, whereby the relative bargaining power of the
parties is skewed heavily in favor of the commercial entity. To the extent Stolt-Nielson
is relevant to this proceeding, those points are merged into Concepcion, and thus we
do not undertake a detailed discussion of this case.
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heard by an agency first, . . . and that such a rule would “at the least, hinder
speedy reso‘IUtion of the controversy.” Analogizing to this case, the Court
concluded that “California’s Discover Bank rule similarly interferes with
arbitration,” noting that if there is a class action in progress, then “companies
would havé less incentive to continue resolving potentially duplicative claims
on an individual basis.” Concepcion, 131 S.Ct. at 1750.

The Court further cited to its holding in Stolt—Nielsen, 130 S.Ct. at 1776,
that 'agree-ments which are silent on the qﬁestion of cléss procedures could not
be interpreted to allow them because the “changes brought about by the shift
from bilateral arbitration to class action arbitration” are “fundamental.”
Concepcion, at 1750-1751. |

The Court also noted that striking down class action waivers contained
in arbitration clauses is detrimental to arbitration in violation of § 2 because
the switch from bilateral to class arbitration sacrifices the principal advantage
of arbitration, its informaiity, and makes the process slower, more costly, and
more likely to generate a procedural morass than a final judgment. Id. at
1751. The Court further emphasized the compiications created by the
procedural formélity associated with class actions, noting, for example the

vrigorous due process and Federal Rule of Civil Procedure — based rules | '
required for a class action money judgment to bind absent class members in
litigation, and noted that it is “unlikely that in passing the FAA Congress
meant to leave the disposition of these procedural requirements to aﬁ

~arbitrator.” Id.
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Finally, the Court noted that class arbitra‘;ion creates a substantial
deterrent to arbitration because a class action greatly increases the risks to
defendants of a devastating arbitration award with a very limited opportunity '
for judicial review. of the deéision. ‘fArbitration,” the Court npted, “is poorly
suited to the higher stakes of class litjgation.” d. As such, the Court found it
unlikely that Congress would have intended to allow state courts, by adopting
a Discovery Bank-type rule, to force parties to choose between a high-stakes
arbitration without meaningful appellate review, or 1itbigation in the courf.s. Id.
at 1752. Because .the Discover Bank rule “stands as an obstacle to the
accomplishment and execution of the full purposes and objectives} of Congress”
in favoring arbitration, the Court held that the Discover Bank rule is preempted
by the FAA. Id. |

As can be readily seen, the Discover Bank rule encompasses facts
substantially identical to the facts in this case. More épeciﬁéally, like the
Discover Bank rule, the present case also includes (1) a class action Waive.r; (2)
found in a consumer contract of adhesion; (3) involving small amounts of
damages; and (4) it is alleged that the party with the superior bargaini-ng power
is unfairly withholding a small sum of moﬁey in damages from each of a large
number of its conéumérs.

Appellants se‘ek tb distinguish Concepcion, relying upon three principal |
grounds: (1) that the Discover Baﬁk rule stricken by the Court was applied
systematically in any .'_de minimis claim situation, and would not prevent the

adoption of a similar rule that was applied only on a case-by-case basis; (2)
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that the arbitration agreement in issue here is far less consumer-friendly than
the one reviewed in Concepcion; and (3) that the Mitsubishil® line of cases "
holding that class action waivers fnay be stricken when consumers are
otherwise unable to vindicate their rights, is unaffected by Concepcion, and
that the clause in this case prevents the injured customers from vindicating}
their rights.

We are not persuaded by Apﬁellants’ effort to distinguish Coﬁcepcion.
First, assuming that the Appellees are correct that the Discover Bank rule is an

inflexible rule leaving no room for discretion, we are nevertheless unconvinced

‘that simply re-characterizing the same basic idea asan individualized

determination based upon the facts of each case i_s ‘suff.icient to evade the
Concepcio'n.holding. Nor do we believe this case is distinguishable by virtue of
the relatively more Consumer—frieridly arbitration clause contained in
Concepcion in comparison with the clause contained in this case. A careful
rea'c\ling 'of Concepcion discloses that the unusually consumerjfriehdly terms of
the AT&T agreement were not particularly relevant to the Supreme Court’s
holding. Rather, What»th_e Court was E}Ctually focusing on and condemning in
Concépcion was the chilling éffect on arbitration that occurs when courts are ‘
able to invalidate class action waivers in cases involving de minimis claims;
which is precisely what the Appellants request that we do in this proceeding.

We therefore believe that the less favorable terms for consumers provided by

the Insight agreements offer no basis for a departure from Concepcion’s

10 Mitsubishi Motors Corp. v. Soler_Chrysler—Plybm'outh, Inc., 473 U.S. 614 (1985).
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holding. That factor simply was not central to the Supreme Court’s holding in
thé case.

Finaliy, We strongly agree With Appellants that Concepcion does not
disturb the bésic principle that an arbitration clause is not enforéeable if it fails
to provide plaiﬁtiffs with én adequate opportﬁn_ity to Vindicafe their claims.

See Mitsubishi Mo_tors Corp.'»v. Soler Chrysler—Plyrﬁouth, Inc., 473 U.S. 614, 637 .
(1985) (“[S]o long as the prospective litigant effectively may vindicate [his]
statutory cause of action in the arbitfal forum, the statute will continue to
serve both its remedial and deterrent function.”); Green Tree Financial Corp.-
Alabama v. Randolph, 531 U.S. 79, 81 (2000) (“the existence of large arbitration
costs may WGH preclude a litiganf ... from effectiyely .Vindic.ating such rights”);
Gilmer v. Interstate/ Johnson Lane Corp., 500 U.S. 20, 28 (1991); 14 Penn Plaza
LLC v. Pyett, ‘556 U.S. 247 (2009). Accordingly, arbitration clauses certainly
may coﬁtinue to be struck down as unconscionable if théir terms strip
claimants of a statutory right, which cannot be vindicated by arbitration,
because, for example, the arbitration costs on the plaintiff are prohibitively
high; or the locati.on of the arbitration is designated as a remote location. But
again, simply the impracticality of pursﬁing a single, sméll dollar claim is not
regarded as an impediment to Vindicating one’s rights.

Finally, it would b>e' inaccurate to coﬁclude that the consumers in this
case cannot adequately vindicate their rights as contemplated in Mitsubishi for
the reasoﬁ that the arbitratioﬁ clause in this case specifically reserves for

Insight customers the same avenue of recovery available to any other plaintiff
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with a $40.00 claim, that is, the right to go to smaﬂ claims court. The cost of

going to small claims is a $20.00 filing fee, CR 3.03(1)(a), plus the cost of

service of process, all of which would be recoverable as part of the successful

small claims judgment. And while most, if not all, consumers may well choose

to forgo recovery because it is just not worth the trouble, by the Supreme -
Court’s calculus in Concepcion, it is preferable for the public to suffer the
unjust enrichments that defendants may occasionally gain than to burden the

arbitration process favored by federal law with a Discover Bank-type rule. We,

of course, yield as we must to the United States Supreme Court’s interpretation

of federal law.

In surnmary, we conclude that Concepcion is dispositive of this issue. A
decision to invalidate or otherwise disregard the anti-class action provision ef
Insight’s Service Agreements on grounds of unconscionability would undermine
the federal pelicy favoring arbitration, and would offend the preemption
provisions of the Federal Arbitration Act, a‘s interpreted in Concepcion. We
accordingly conclude that the Court of Appeals properly affirmed the trial

court’s dismissal of the putative class action claim.

IV. THE GENERAL ARBITRATION CLAUSE IS NOT.UNCONSCIONABLE

In addition to their arguments relating to the class action waiver,
Appellants argue that the arbitration clause is unenforceable in its totality as

an unconscionable adhesion contract term. For the reasons explained below,
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we conclude that the general arbitration provisions are neither procedurally or

substantively unconscionable, and remain enforceable.

A. The Arbitration Clause

Section 5 of the Service Agreement, contains the following general
provisions relevant to our review of the enforceability of the arbitration clause:

(a) Arbitration for Resolution of Disputes. IT IS IMPORTANT
THAT YOU READ THIS ENTIRE SECTION CAREFULLY. THIS
SECTION PROVIDES FOR RESOLUTION OF DISPUTES THROUGH
FINAL AND BINDING ARBITRATION BEFORE A NEUTRAL
ARBITRATOR INSTEAD OF IN A COURT BY A JUDGE OR JURY
OR THROUGH A CLASS ACTION. YOU continue to have CERTAIN
RIGHTS TO OBTAIN RELIEF FROM a federal or state
REGULATORY agency.

(b) BINDING ARBITRATION. The arbitration process established
by this section is governed by the Federal Arbitration Act (“FAA”), 9
U.S.C. 88 1-16. The FAA, not state law, shall govern the
arbitrability of all disputes between Insight regarding this
Agreement and the Service. You have the right to take any dispute
that qualifies to small claims court rather than arbitration.

- However, all other disputes arising out of or related to this
Agreement (whether based in contract, tort, statute, fraud, .
misrepresentation or any other legal or equitable theory) must be
resolved by final and binding arbitration, unless provided
otherwise in this Agreement. This includes any dispute based on
any product, service or advertising having a connection with this
Agreement and any dispute not finally resolved by a small claims
court. The arbitration will be conducted by one arbitrator using
the procedures described by this Section. If any portion of this
Dispute Resolution Section is determined to be unenforceable,
then the remainder shall be given full force and effect. The
provisions of this section shall survive termination, amendment or
expiration of this Agreement.

As discussed below, we discern nothing unconscionable, or

unenforceable about this arbitration clauseé.

21



B. Kentucky Law Favors Arbitration

We begin by noting that in Kentucky, unlike most jurisdictioris,
arbitration enjoys the imprimatur of our state Constitution. Secti.on 250 of the
Kentucky Constitution provides “It shall be the duty of the General Assembly to
enact such laws as shall be necessary and proper to decide differences by
arbitratérs, the arbitrators fo be appointed by the parties who may choose that -
summary mode of adjustment.” Similar provi’siohs were contained in Article
VI, Section 10, of Kentucky’s Second Constitution adopted»in 1799, and in
Article 8, Section 10, of Kentucky’s Third*Consﬁtution adopted in 1850. See
Dutschke v. Jim ‘Russell Realtors, Inc., 281 S.W.3d 817, 823 (Ky. App. 2008). |

Clearly, it has long been the public policy of Kentuc'kyv that arbitration is
a favored method of dispute resolution. “Arbitration has always been favored
by the courts.” Poggel v. Louisville Ry. Co., 225 Ky. 784, 10 é.W.Qd 305, 310
(1928). “Kentucky law favors the enforcement of arbitration agreements.”
Medcom Contracting Services, Inc. v. Shepherdsuville Christian Church Disciples
of Christ, 290 S.W.3d 681, 685 (Ky. App. 2009) (citing Kodak Mining Co. v.
Carrs Fork Corp., 669 S.W.2d 917 (Ky. 1984)); see also Ally Cat, LLC v.

Chauvin, 274 S.W.3d 451, 458 (Ky. 2009).

Further, our legislature has statutorily recognized a public policy
preference favoring arbitratioh. Subject to exéeptions' not relevant here, KRS
417.050 provides that “[a] written agreemént to submit any existirig
controv_érsy to arbitration or a provision _in written contract to‘ submit to

arbitration any controversy thereafter arising between the parties is valid,
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enforceable and irrevocable, save upon such grounds as exist at law for the
revocation of any contract.” Similarly, th¢ Federal Arbitration Act, 9 U.S.C.A. §
2 (FAA),'Which is applicable to arbitration provisions involving interétate
commerce,!! provides that “[a] written provision in any . . . contract evidenciﬁg
a transaction involving comfnerce to settle by arbitraﬁon a céntrovers;vf
thereafter arising out" of such contract or transaction, or the refusal to perform
the whole or any part thereof, or an agreement in writing to submit to
arbitration an existing controversy arising out of such a Contréct, transaction,
or refusal, shall be valid, irrevocable, and enforceable, save upon such grounds
as exist at law or in equity fbr the revocation of any contract.”

In light of our clear constitutional and statutory authorities favoring
arbitration “[tlhe party seeking to enforce an agreement has the burden of
establishing its existence, but once prima fécie evidence of the agreement has
been preseﬁted, the burden shifts to the party seeking to avoid the agreer’neht. |
The party seekiﬁg to avoid the arbitration agreement hés a heavy burden.”
Louisville Peterbilt, Inc. v. Cox, 132 S.W.éd 850, 857 (Ky. 2004) (citation
omitted). As such, we begin our review with a strong presumption that the

general arbitration clause is not unconscionable.

11 The parties do not dispute that the FAA is applicable to the arbitration clause
under consideration. The contract for Internet service which is the subject matter of
the contract clearly involves an interstate (indeed worldwide) service, and, moreover,
the arbitration clause itself specifically provides that “[tJhe arbitration process
established by this section is governed by the [FAA].” Thus, without objection of the
parties, we apply FAA provisions as approprlate
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C. The Arbitration Clause is not Unconscionable

Appellants contend that the general arbitration clause should be held
unenforceable upon the grounds that the provision is unconscionable. “A
fundamental rule of contract law holds that, absent fraud in the inducement, a
| written agreement duly executed by the party to be held, who had an
opportunity to read it, will be enforced according to its terms.” Conseco
Finance Servicing Corp. v. Wilder, 47 S.W.3d 335, 341 (Ky.:App. 2001) (citing
Cline v. Allis-Chalmers Corp., 690 S.W.2d 764 (Ky. App. 1985)).

The doctrine of unconscionability has developed as a narrow exception to
this fundamental rule. The doctrine is used by the courts to police thé
excesses of certain parties who abusé their right to contract ffeely. It .is
directed against one-sided, oppressive and unfairly surprising contracts, and
not against the consequences per se of uneven bargaining power or even a
simple old-fashioned bad Bargain. Id. (citing Louisville Bear Safety Service, Inc.,
v. SQuth Central Bell Telephone Company, 571 S.W.2d 438, 440 (Ky. App.
1978)). An unconscionable contract is “one which no man in his senses, not
under delusion, Would make, on fhe one hand, and which no fair and honest
man would accept, on the other.” Id. at 342 ((quoting Black’s Law Dictionary,
1694 (4th ed. 1976)). |

In Conseco, the Court of Appeals noted that review of arbitration clauses
for unconscionability involves a twn step process — first, a review focused on
the procedures surrounding the making of the arbitration clause (procedural

unconscionability) and second, a review of the substantive content of the
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arbitration clause (substantive unconscionabilify). Id. at 343 n. 22. In their
arguments, the parties have applied this two-step process. In light of Conseco,
and because the parties have placed much emphasis upon this frafnework, we
likewise review the argument using the procedural/substantive

unconscionability structure.12

1. Procedural Unconscionability

Proced}iral, or “unfair surprise,” unconscionability “pertains to the
process by which an agreement is reached and the form of an agreement,
including the use therein of finé print and convoluted or unclear language .
(It] involves, for example, ‘material, risk-shifting’ contractual terms which are
not typically expected by the party who is being asked to ‘assent’ to thefﬁ and
often appear [ ] in the boilerplate of a printed form.” 'Co'rlseco; 47 S.W. 3d at |

- 343 n 22 (citing Harris v. Green Tree Financial Corp., 183 F.3d 173, 181 (3rd
Cir. 1999). Factors relevant to the procedural unconscionability inquiry
include the bargaining power of ‘thebparties, “the cdnspicuousness and
compreherisibility of. the contract language, the oppressiveness of the terms,

‘ aﬁd the presence or absence of a meaningful choice.” Jenkins v. First American

Cash Advance of Georgia, LLC., 400 F.3d 868, 875-876 (11th Cir. 2005).

12 The parties raise the issue of whether a finding of unconscionability requires
both procedural and substantive unconscionability. In our view, for the reasons
reflected herein, there need not be both. Substantive unconscionability, alone, is
grounds for a determination that an arbitration clause, or an individual provision
thereof, is unenforceable. Similarly, the converse is true. If the arbitration clause is
written in “legalese” and disguised in the “fine print,” the provision may be
unenforceable even though not substantively unconscionable.
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Appellahts argue that the arbitration clauée is procedurally
unconscionable because it is contained in a non-negotiable, take it or leave it,
‘adhesion coﬁtrac‘t. Thgy also argue that the arbitration claus.e is procedurally |
unconscionable because it is not readily visible to customers contracting for
service via the Internet who must navigate to a separate page in order to see it. |
“A contfact of adhesion is a standardized contract, which, imposed and drafted
by the pérty of superior bargaining strength, relegates to -the subscribing party
only the opportunity to adhere to the contract or reject it.” Patterson v. ITT
Consumer Financial Corp., 18 Cal.Rptr.2d 563, 565 (Cal. App. 1993) (citation
and internal quotation rvnarks. omitted). Adhesion contrzicts are not per se
improper. C;n the contrary, they are credited with significantly reducing
transéction costs in mariy situations. See Hill v. Gateway 2000, Inc., 105 F.3d
1147 (7th Cir. 1997). However, adhesion contracts are subject to abuse.
Oppressive terms ancillary to the main bargain can be concealed in fine print
and coﬁched in vague or obscure contractual language. “In consumer
transactions in pafticular, courts have been willing to scrutinize such contracts
and have réfﬁsed to enforce egregiously abusive ones.” Conseco, 47 S.W.3d at
342 n 20. (citing Jones v. Bi‘tumin.ous Casualty Corp., 821 S.W.2d 798 (Ky.
1991). |

Upon review.of the general provisions of the arbitration clause, we cannot
conclude that it is procedurally unconsc’ior‘lablle.. -The clause was not concealed
or disguised within the form; its provisions are clea_rly sfated such that

purchasers of ordinary experience and education are likely to be able to
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understand it, at least in its general import; and its effect is not such as to
alter the principal bargain in an extreme or surpfising way. As noted by the
trial court “[tjhe provision is in clear and concise language. The title is in Bold
print. The method of referring the reader to a different screen is a commoh
practiée in most web sites, and even in many Writfen coﬁtracts (‘usually by

. reference to an addendum).” In summary, we do not find the arbitration clause
- to be procedurally uncoﬁscionable_.

In light of Concepcion, we are constrained to further note that in future
cases closer scrutiny of the positioning and prominence of class ac_:tio‘n waivér
provisions will likely be necessary. Future application of Concepcion may be
expected to limit the ability of consumers té band together under state law ih a
class action to vindicate important righﬁs. It therefore‘ follows t‘_hvat heightened
attention should be afforded to providing a full and clear disclosure when those
limitations are placed in adhesion contracts.. Itis fundémental that the
p’fomineric¢ of the disclosure should be commensurate with the.importance of

the right being taken away.

2. Substantive Unconscionability

Substantive uncbnscionability “refers to contractual terms that are
unreasonably or grossly favorable to one side and to which the disfavored party
does not assent.” ConSeco, 47 S.W.3d at 343 n. 22 (citation ofnitted). As for
substantive unconscionability, courts consider ;‘the commercial reasonableness.

of the contract terms, the purpose and effect of the terms, the allocation of the
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risks between the parties, and similar public policy concerns.” Jenkins, 400
F.3d at 876.

The arbitration clause in this case is a basic arbitration clause
permitting either side to compel arbitration. It hés no unique characteristics to
dist:mguish it from any other étandard arbitration clause. Indeéd, for the de
minimis individual claims of this case, the customer is deprived of no right at
all by the arbitration clause. With or without the arbitration clause, he is free
to take his cause of action to small claims court, which would be the normal

forum in Kentucky’s court system for the ivn_dividual’s claim tc.>' be filed in any
event. In 'summary, the general arbitration clause is not substantively

unconscionable.

D. Conclusion

As noted above, our state Constitution and statutes favor the
enforceability of arbitfation agreemenfs. Moreover, the purpése of the FAA
“was to revérse the longstanding judicial hostility to arbitration agreements
that had existed at English cémmdn law and had been adopted by American
courts; and to place arbitration agreefnents lipon the same footing as other
contracts.” Gi‘lmer v. Interstate/Johnéon Lane Corp., 500 U.S. 20, 24 (1991).
The FAA's provisions “manifest a ‘liberal federal policy favoring arbitration
égreefnents.”’ Id. at 25 (quqting Moses H. Cone Mem'l Hosp. v. Mercury Constr.
| Corp., 460 U.S. 1, 24, (1983)). The Supreme Court has “rejected generalized
attacks on arbitration that rest on ‘suspicion of arbitration as a method of

weakening the protections afforded in the substantive law to would-be
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complainants.” Green Tree Fin. Corp. v. Randolph, 531 U.S. 79, 89-90 (2000)
(quoting Rodriguez de Quijas v. Shearson/Am. Express, Inc., 490 U.S. 477, 481,
(1989)); Jenkins, 400 F.3d at 874. In light of such long-standing public policy,

we See no basis to disturb this contractual term.

V. THE CONFIDENTIALITY PROVISION IS UNENFORCEABLE

Finally, the Appellants contend that the confidentiality provision
contained in the arbitration agreement should be deemed unenforceable
because it. gives the company “an unyielding advantage over individual
customers.” They argue that as a repeat parficipant in the arbitration
proceedings, the company is able to gather a body of information relating to
precéde_nt and rulings arising from within the ‘dispute resolution process, to |
which custbr‘ners involved in separate proceedings would have no access.13

Insight responds that, by extension, Concepcion prevents state courts
from disturbing confidentiality agreemeﬁté included within arbitration
agreements. We disagree. |

First, the subject matter of Concepcion is far removed from the issue of

confidentiality agreements.1# Further, the potential obstacles to arbitration

13 As noted above, the arbitration agreement includes a severability provision
which provides that “If any portion of this Dispute Resolution Section is determined to
be unenforceable, then the remainder shall be given full force and effect. The
provisions of this section shall survive termination, amendment or expiration of this
Agreement.” Accordingly, in striking down the confidentiality term, the remainder of
the arbitration agreement remains unaffected.

14 Concepcion does mention that with class—wide arbitration “[clonfidentiality
becomes more difficult.” 131 S.Ct. at 1750. However, that certainly does not
represent an indication that confidentiality agreements are hkemse protected under
the holding.

29



presented by the forbidding of class action waivers are simply not present in
the case of confidentially provisions. While it is well-established that |
conﬁdcntially agreements rnay be enforceable to protect, for example, personal
~information or trade secrets; in situations like hcrc, whcfe such concerns are
not present, the provision is wholly one-sided, protecting only the company
that prcparcd the contract with no reciprocal bcncfit to the consumers. As
such, we are not persuaded that Co’ncepcion_conlpcls that we uphold the
confidentiality agreement in this case. Accordingly, for the reasons explained -
below, and upon application of the substantive unconscionability principles as
discussed above, we hold that the confidentiality agreement in this case is
substantively unconscionable, and accordingly unenfofceable against
custorncrs who cpt. for arbitration as a result of the internet outage.
Subsection (g) of the Dispute Resolution provisions, titled Arbitration
Information and Filing Procedures, provides, in relevant part, that “[n]either
you nor 1nsight may disclose the existence, content or results of any arbitrétion
or award, except as may be rcquircd by law, to confirm and enforce an award,
or to the party’s attorneys and/or accountants.” Although facially neutral,
confidentiality provisions usually favor companies over individuals. Ting v.
AT&T, 319 F.3d 1126, 1151 (9th Cir. 2003). Itis generally recognized that
because companies continually arbitrate the same claims, the arbitration
proccss tcncls to favor the company. Cole v. Burns Intem..Se'c. Services, 105
F.3d 1465, 1476 (D.C. Cir. 1997). In Cole, the D.C. Circuit held that because

of plaintiffs' lawyers and arbitration appointing agencies like the American
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Arbitration Association, who can scrut’miie arbitration awards and accumulate
a bod'y of knowledge on a particular cornpany, there was little likelihood of any
harmvoccurring from the “repeat player” effect. Id. at 1486.

In Ting, however, the Ninth Circuit concluded that if a “company
succ.eeds in imposing a gag order, plaintiffs are unable to mitigate the
advantages inherent in being a repe'af player‘.” Ti'ng, 319 F.3d at 1152. Ting
éoncluded that such confidentiality clauses were unenforceable because it
permitted the company to “placel] itsglf in a far superior legal posture by
ensuring that none of its potential opponents have access to precedent While,
at bth_e same time, [thé company|] accumulates a wealth of knowledge on how to
negotiate the terms of its own unilaterally crafted contract[,]”. and because “the
unavailability of arbitral decisions may prevent potential plaintiffs from
obtaining the information-needed té build a case of intentional misconduct or
unlawful discrim‘ination[.]” Id.

Further, “the secrecy provisions of the arbitration agreements both affect
th-e outcomes of individual arbitrations and clearly favor Defendants. They do
so by reinforcing th¢ advantages Defendénts already possess as repeat
participants in the arbitration process.” Acorn v. Household Intemn., Inc., QIi
F.Supp.2d 1160, 11>73 (N.D. Cal. 2002). “[S]everal studies have found and
several courts have held that a party’s repeated appearance ‘before the same
group of arbitrators conveys distinct advantages over the [one-time
participant].” Mercuro v Superior Court, 1 16 Cal.Rptr.2d 671, 678 (Cal. App.

2002).” See also Sprague v. Household Intern., 473 F.Supp.2d 966, 975 (WD
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Mo. 2005) (company has not explained why conﬁd_éntiality agreements provide
any real benefit, much less a comparable benefit, to the consumer arid, as
repeat playérs, the company is .‘vthe obvious beneﬁciary of any attempt to
obscure the process); Luna v. Household Finance Corp.‘ I, 236 F.Supp.2d 1166,
1180 (W.D. Wash. 2002) (“The advantages repeaf participants possess over
“one time” participan;cs in arbit_ratioh proceedingé are widely recognized in legal
literature and by federal courts.”); Armendariz v. Foundation Healih' Psychcare |
- Services, Inc., 6 P.3d 669, 690 (Cal. 2000) (size of émployee award in
arbitration is lower when employer is a repeat participant); Bingham,
“Employment Arbitration: The Repeat Player Effect,” 1 Emp. Rts. &
Employment Poly. J. 189, 213 (1997) (potential reasons for the repeat player
advantage in arbitrations include: “unequal information in a’rbitrafor selection,”
“unequal representation at the hearing,” a repeat participant’s ability to écreen
out and settle meritorious‘ cases, and the arEitrator’s incentivé to satisfy repeat
customers). Consequently, although facially neutral, the confidentiality
provision of the arbitration agreement; in effect, favors Insight". |

Ipsight directs us to Iberia Credit Bureau, Inc. v. Cingular Wireless, LLC,
379 F.3d 159, 175 (5th Cir. 2004) (while the confidentiality requirement is
probably more favorable to the cellular provider than to its customer, the
plaintiffs have not persuaded us that the reqﬁirement is so offensive as to bé
invalid.); Parilla v. IAP Worldwide Serviceé, VI Inc., 368 F;Sd 269, 280 (3rd Cir.
2004) (each side has the same rights and restraints under those provisions and

- there is nothing inherent in confidentiality itself that favors or burdens one
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parfy vis-a-vis the other in the dispute resolution probess.); and Monroe v.
Citigroup, Inc., 2003 U.s. Dist. LEXIS 26316 (N.D. Fla. Alig. 5, 2003).
Nevertheless, Insight has failed to identify any practical social.utility to the
provision. In light of the substantial potential adverse cdnséquences of the
confidentiality provisions and the absence of countervailing benefits, we join
those jurisdictions that hold that such provvi.sions are unconscionable and

unenforceable.

VI. CONCLUSION

For the foregoing reasoﬁs, the decision of the Court of Apf)eals is affirmed
in part, and reversed in part, and this matter is remanded to the Jefferson
Circuit Court for entry of a final judgment consistent with this opinion.

Minton, C.J., Abramson, Cunningham and Scott, JJ., concur. Schroder,
J., concurs in part and dissents in part by separate opinion, in which »Noble, J.,
joins. |

SCH_RODER, J., CONCURRING IN PART AND DISSENTING IN PART: 1
concur with the well-reasoned opiﬁion_of the majority on all of the issues
except as to the enforceability .of the general arbitration clause and, by
extension, as to the applicability of AT&T Mobility LLC v. Concepcion, ___US.
__, 131 S.Ct. 1740 (2011). While I recognize the federal and state authorities
favoring arbitrgtion (including Kentﬁcky Constitution Section 250), 1 believe
that Insight’s érbitration agreement is so procedurally unconscionable that £he

arbitration clause itself should be held invalid.

33



The majority accurately sets out the factovrs relevant to the procedural
uncoﬁscionability iriquiry — “the conspicuousness of the terms énd
compréhensibility of the contract language, the oppressiveness of the terms,
and the presence or absence of a meaningful choice.” Jenkins v. First American -
Cash Advance of Geofgia, LLC, 400 F.3d 868, 875-76 (11th Cir. 2005).
However, the Court’s o'pli_nion‘ does not ad.d.ress the last factor - whether the'l
Appellants had a meariingful choice — which I. see as critical to fhe analysis of
unconscionability in this case. ‘

The record established that Insight was the only provider of high-speed
breadband cable internet services in Louisville at the time Appellants entered
.into the service agreements. Although there may have been other options to
obtain internet access, the record indicates the service agreements for these
companies had similar binding arbitrationlclauses or they did not provide high—,
speed broadband cable service. In the digi£a1 age in which we now live, infernet
access is becoming more and more of a necessity for personal communication,.
as well as for business énd commerce purposes. The service agreément in this
case was a “take it or leavé it” adhesién contract that customers, who had no
bargaiﬁing power, were forced to submit to if they wanted high-speed cable
internet access. Unlike the appellees in Conseco F inance Servicing Corp. v.
Wilder, 47 S.W.3d 335, 343 n.24 (Ky. App. 2001), Who did not allege that there
vwas not another reasonably available source for mobile home financing,
Appellants in the present case have shown they had no meaningful choice in

obtaining the high-speed internet service they sought.
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The fact that the arbitration portion of the service agreement was not in
the portion of the agreement asking for the customer’s assent was further proof
of its procedural unconscionability. Customers had to navigate to a separate
page to see that portion of the agreement. - While the majority notes that this is
a common practice, it certainly cannot be characterized as cohspicuous. '

I would therefore hold that the arbitration agreement as a whole was
procedurally unconscionable; given that conclusion, I do not believe this case
falls under Concepcion. The issue in Concepcion was the Discover Bank rule,

“which essentially required the availability of classwide arbitration and
invalidated arbitration agreement provisions to the contrary. The Supreme
Court concluded that the Discover Bank rule “interferes with fundamental
attributes of arbitration and thus creates a scheme inconsistent with the FAA.”.
Concepcion, 131 S.Ct. at 1748. Such interference is not present when, as here,
a particular arbitration agreement is unconscionable under the unique facts of
that particular case.

The “‘saving clause” of the Federal Arbitration Act

permits arbitration agreements to be declared

“unenforceable “upon such grounds as exist at law or
in equity for the revocation of any contract.” This
saving clause permits agreements to arbitrate to be
invalidated by “generally applicable contract defenses,
such as fraud, duress, or unconscionability,” but not
by defenses that apply only to arbitration or that
derive their meaning from the fact that an agreement
to arbitrate is at-issue.

Concepcibn, 131 S.Ct. at 1746 (quoting Doctor's Associates, Inc. v. Casarotto,

517 US 681, 687 (1996)) (emphasis added). Insight’s arbitration agreement is
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unconscionable due to the absence of meaningful choice. As such, itis invélid
under “generally applicable contract defensés,” id., and this conclusion is not
the type of “state-law rule[| that sténd[s] as an obstacle to the accompiishment
of the FAA's objectives” decried in Concepcion. 131 S.Ct. at 1748 (citing Geier

v. Arﬁerican Honda Motor Co., 529 U.S. 86.1, 872, (2000); Crosby v. National
Foreign Trade Council, 530 U.S. 363, 372-73 (2000)).

For the above reasons, I would allow the class action suit in the Jefferson
Circuit Court to go forward.

Noble, J., joins.
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