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This appeal considers whether a woman may be charged with wanton

endangerment of her child based on having ingested illegal drugs while

pregnant . As this Court previously recognized in Commonwealth v. Welch, 864

S.W .2d 280 (Ky. 1993), the General Assembly has expressly precluded such a

prosecution by the Maternal Health Act of 1992 . Therefore, we hold that the

trial court properly dismissed the indictment in this case .

On December 29, 2005, Appellant, Ina Cochran, gave birth to a child

who tested positive (as did Cochran) for cocaine . As a result, Cochran was



indicted for first-degree wanton endangerment,' and for being a second-degree

persistent felony offender (PFO 11) .2 The indictment alleged that Cochran,

under circumstances manifesting extreme indifference
to the value of human life . . . wantonly engaged in
conduct which created a substantial danger of death
or serious physical injury to [C .C.] (DOB :
12/29/2005) when she ingested cocaine while [C .C .]
was in utero and thereafter gave birth to [C.C .] at such
time as both the Defendant and [C .C .] were positive for
cocaine . . . .

Cochran moved to dismiss the indictment pursuant to Commonwealth v.

Welch, 864 S.W.2d 280 . The trial court granted the motion and dismissed the

indictment . The Commonwealth appealed . The Court of Appeals reversed the

trial court's order dismissing the indictment, erroneously concluding that

Commonwealth v. Morris, 142 S.W .3d 654 (Ky. 2004), had, sub silentio,

overruled Welch. This Court granted discretionary review and we reverse the

Court of Appeals . As we previously recognized in Welch, which was not

overruled by Morris, the prosecution of Cochran on the grounds stated in the

indictment has been prohibited by the General Assembly .

The prosecution in this case is basically identical to that which we held

invalid in Welch. The appellant therein, Connie Welch, was arrested in a drug

raid when she was eight months pregnant, and was discovered by police to

have just injected herself with oxycodone . Three weeks later she gave birth.

The child did not test positive for illegal substances, but did suffer symptoms of

drug withdrawal, resulting from having become passively addicted due to

1 KRS 508.060.
2 KRS 532.080.



Welch's drug abuse during her pregnancy. Welch was charged with, and

convicted of, second-degree criminal abuse of the child for having used

oxycodone while pregnant. We held that two grounds required reversal of the

conviction - that application of the criminal abuse statutes to prenatal conduct

would render the statutes void for vagueness, and that the General Assembly,

in the Maternal Health Act of 1992, expressly prohibited the prosecution.

First, we recognized that the application of the criminal abuse statutes4

to a woman's conduct during pregnancy, "could have an unlimited scope and

create an indefinite number of new 'crimes' . . . a `slippery slope' whereby the

law could be construed as. covering the full range of a pregnant woman's

behavior - a plainly unconstitutional result that would, among other things,

render the statutes void for vagueness." Welch, 864 S.W .2d at 283 (citation

omitted) . We explained:

The mother was a drug addict. But, for that matter,
she could have been a pregnant alcoholic, causing
fetal alcohol syndrome; or she could have been
addicted to self abuse by smoking, or by abusing
prescription painkillers, or over-the-counter medicine;
or for that matter she could have been addicted to

3 KRS 508.110, which provides, in relevant part :
(1) A person is guilty of criminal abuse in the second degree

when he wantonly abuses another person or permits
another person of whom he has actual custody to be
abused and thereby:

(a) Causes serious physical injury ; or
(b) Places him in a situation that may cause him serious

physical injury . . . .

4 KRS 508 . 100, .110, and .120, commonly referred to as the criminal child abuse
statutes . The purpose of these statutes is to criminalize serious physical abuse of
children, twelve years old or less, by a custodial person, although their scope
includes others who are physically or mentally helpless . Welch, 864 S.W.2d at 282 .



downhill skiing or some other sport creating serious
risk of prenatal injury, risk which the mother wantonly
disregarded as a matter of self-indulgence . What if a
pregnant woman drives over the speed limit, or as a
matter of vanity doesn't wear the prescription lenses
she knows she needs to see the dangers of the road?
The defense asks where do we draw the line on self-
abuse by a pregnant woman that wantonly exposes to
risk her unborn baby? The Commonwealth replies
that the General Assembly probably intended to draw
the line at conduct that qualifies as criminal, and then
leave it to the prosecutor to decide when such conduct
should be prosecuted as child abuse in addition to the
crime actually committed.

However, it is inflicting intentional or wanton injury
upon the child that makes the conduct criminal under
the child abuse statutes, not the criminality of the
conduct per se. The Commonwealth's approach would
exclude alcohol abuse, however devastating to the
baby in the womb, unless the Commonwealth could
prove an act of drunk driving; but it is the mother's
alcoholism, not the act of driving that causes the fetal
alcohol syndrome. The "case-by-case" approach
suggested by the Commonwealth is so arbitrary that, if
the criminal child abuse statutes are construed to
support it, the statutes transgress reasonably
identifiable limits; they lack fair notice and violate
constitutional due process limits against statutory
vagueness.

While the appellant in Welch was charged with second-degree criminal

abuse, the identical analysis would apply to a construction of the wanton

endangerment statutes to cover a pregnant woman's conduct. Such a

construction would similarly render the statutes void for vagueness. 5 Id.

5 Cochran was charged with first-degree wanton endangerment, KRS 508.060, which
provides, in pertinent part, that "[a] person is guilty of wanton endangerment in the
first degree when, under circumstances manifesting extreme indifference to the
value of human life, he wantonly engages in conduct which creates a substantial
danger of death or serious physical injury to another person ." Second-degree



What Welch found most telling, however, in ascertaining that the

legislature did not intend criminal sanctions for prenatal use of drugs and

alcohol, is the language of the Maternal Health Act of 1992, 1992 Ky. Acts, ch .

442 (H .B . 192) . 864 S.W .2d at 283-84 . The Preamble states the Act's purpose

as follows :

WHEREAS, The General Assembly finds that a
woman's ability to bear healthy children is threatened
by the consequences of alcoholism and drug abuse; as
many as ten percent (10%) of all births in the
Commonwealth may be affected by alcohol or drug
abuse; drug and alcohol use during pregnancy can
result in low birthweight, physical deformities, mental
retardation, learning disabilities, and other health
problems in newborn infants; fetal alcohol syndrome is
the leading identifiable cause of mental retardation in
the nation and the only one that is totally preventable ;
drug and alcohol impaired individuals pose
extraordinary societal costs in terms of the medical,
educational, and support services needed throughout
the individual's lifetime ; education and treatment are
essential strategies in preventing prenatal exposure to
alcohol and other drugs; pregnant substance abusing
women face more barriers to substance abuse
treatment than other persons seeking treatment;
adequate prenatal care is an essential element in
delivering a healthy, well-developed newborn; punitive
actions taken against pregnant alcohol or
substance abusers would create additional
problems, including discouraging these individuals
from seeking the essential prenatal care and
substance abuse treatment necessary to deliver a
healthy newborn; and

WHEREAS, the General Assembly finds it is
necessary to treat the problem of alcohol and drug
use during pregnancy solely as a public health
problem by seeking expanded access to prenatal
care and to alcohol and substance abuse education
and treatment programs[.]

wanton endangerment, KRS 508.070, requires that a person "wantonly engages in
conduct which creates a substantial danger of physical injury to another person ."



(Emphasis added.)

It is the duty of a reviewing court "to ascertain and give effect to the

intent of the General Assembly." Beckham v. Board of Education of Jefferson

County, 873 S.W.2d 575, 577 (Ky. 1994) . In Welch, we recognized that the

Maternal Health Act of 1992 made clear that

the General Assembly intends no additional criminal
punishment for the pregnant woman's abuse of alcohol
and drugs apart from the punishment imposed upon
everyone caught committing a crime involving those
substances. Welch's possession of the drugs which she
took is a punishable offense, but her punishment is
not enhanced because she is pregnant, nor is she to be
punished for injurious results to the baby. We would
have to deliberately ignore the legislative purpose and
the legislative approach specified in H.B . 192 to accept
the Commonwealth's present argument that the
General Assembly intended to use the deterrent effect
of the criminal child abuse statutes as an additional
approach to the self-abuse problem.

864 S.W.2d at 284 . Similarly, in the present case, we would have to ignore the

legislative intent clearly expressed in the Maternal Health Act of 1992 to accept

the Commonwealth's position that the penal code permits the prosecution of

Cochran for wanton endangerment of her child based on her use of cocaine

while pregnant . It is the legislature, not the judiciary, that has the power to

designate what is a crime. Wilfong v. Commonwealth, 175 S.W.3d 84, 92 (Ky.

App . 2004) (citing Arroyo v. United States, 359 U.S . 419, 424 (1959)) ; see also

Cornelison v . Commonwealth, 52 S.W.3d 570 (Ky. 2001) . The General

Assembly has determined that the conduct alleged in the indictment in this



case does not constitute a crime. Hence, the indictment was invalid on its face,

and the trial court's dismissal thereof was proper . RCr 8.18 ; Peterson v. Shake,

120 S.W.3d 707 (Ky. 2003) ; Johnson v. Commonwealth, 709 S.W.2d 838 (Ky.

App . 1986) .

Accordingly, we reverse the opinion of the Court of Appeals, and reinstate

the dismissal of the indictment by the trial court.

All sitting. Abramson, Cunningham, Noble, Schroder, and Scott, JJ .,

concur . Venters, J., dissents by separate opinion, in which Minton, C.J., joins .

VENTERS, JUSTICE, DISSENTING OPINION: I respectfully dissent. For

two reasons I respectfully disagree with the majority's conclusion that the

indictment was properly dismissed .

First, the majority wrongly creates an immunity from prosecution never

enacted by the General Assembly . The majority fashioned its notion that the

legislature intended to immunize Appellant from criminal responsibility for

endangering her child from the preamble of the Maternal Health Act of 1992

which states "punitive actions taken against pregnant alcohol or substance

abusers would create additional problems, including discouraging these

individuals from seeking the essential prenatal care and substance abuse

treatment necessary to deliver a healthy newborn." That section of the

preamble does not relate to the circumstances of this case . The majority

ignores the fact that in this case, no punitive action was taken against

Appellant while she was pregnant. Long before she was indicted, Appellant



had completed all her prenatal care and delivered her baby. Because the

indictment came after her baby was born, it in no way discouraged her from

seeking prenatal care and it in no way deterred her from treatment she might

need to deliver a healthy baby. Thus, the legislative purpose to be gleaned

from the preamble of the bill is in no way furthered by dismissal of Appellant's

indictment .

Had it been the General Assembly's intent and purpose to block

prosecutions in cases such as Appellant's, it surely would have effectuated that

intent by enacting the necessary revisions of the penal code and the controlled

substance statutes, rather than simply hoping that prosecutors and judges

would decipher the supposed purpose from the vague and general language of

a bill's preamble, the part of the bill that never became part of the law. Jasper

v. Commonwealth, 375 S.W.2d 709, 710 (Ky. 1964) ("The preamble is not the

law. It is not necessary for its enactment, nor are its provisions binding.")

Secondly, Kentucky jurisprudence has long acknowledged the strong

doctrine of separation of powers provided in our state Constitution . Sibert v.

Garrett, 197 Ky. 17, 246 S .W. 455, 457 (1922) ("Perhaps no state forming a

part of the national government of the United States has a Constitution whose

language more emphatically separates and perpetuates what might be termed

the American tripod form of government than does our Constitution . . . .") We

have long recognized under that doctrine that the judicial branch of

government has no authority to dismiss a valid indictment without the consent



of the executive branch represented by the Commonwealth's Attorney or the

County Attorney.6

The indictment does not charge that Appellant wantonly endangered her

unborn child. The indictment very plainly charges her with endangering her

post-natal, born alive child, which by any definition is a "person." Despite the

fact that the Appellant consumed cocaine just hours or minutes before her

baby's birth, the alleged victim of her conduct was the child ex utero. Nothing

in our penal code bars such a prosecution. By upholding the trial court's

dismissal of an indictment before trial, the majority invades the prosecutorial

powers reserved to the executive branch, and usurps the authority of the

legislature to define what behavior constitutes criminal conduct. I therefore

dissent.

Minton, C.J ., joins.

6 Flynt v. Commonwealth, 105 S.W.3d 415, 425 (Ky. 2003); Allen v. Walter; 534 S.W.2d
453, 455 (Ky. 1976) . See also Commonwealth v. Cundiff, 149 Ky. 37, 147 S.W. 767,
768 (1912) and Hayden v. Johnson, 489 S.W.2d 513, 516 (Ky. 1972) ("There is no
authority for the use of summaryjudgment procedure in a criminal prosecution.") ;
Commonwealth v. Hughes, 153 Ky. 34, 154 S.W. 399, 400 (1913) (" [the trial court] is
without power to dismiss a sufficient indictment without a trial of the defendant, when
such dismissal is objected to by the commonwealth's attorney") .
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