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BEFORE: CLAYTON, CHIEF JUDGE; DIXON AND MAZE, JUDGES.
DIXON, JUDGE: In these consolidated appeals, Appellant, Michael A. Wells,
appeals pro se from separate orders of the Edmonson Circuit Court denying his
motion for resentencing pursuant to KRS 532.050 and his motion for post-

conviction relief pursuant to RCr 11.42. For the reasons set forth herein, we affirm



the order denying Appellant’s motion for resentencing and we dismiss the appeal
from the denial of his RCr 11.42 motion.

In 2010, Appellant was indicted on ten counts of first-degree rape, six
counts of first-degree sodomy, twenty counts of first-degree sexual abuse, thirty
counts of first-degree unlawful transaction with a minor, and three counts of
second-degree unlawful transaction with a minor for offenses that occurred
between February 2006 and November 2010. Appellant initially pled not guilty to
all charges. However, on January 30, 2012, the second morning of trial, Appellant
withdrew his not guilty pleas and entered an Alford* plea of guilty to ten counts of
second-degree rape and five counts of first-degree sexual abuse. He was
subsequently sentenced to a total of fifteen years’ imprisonment.

On August 7, 2013, Appellant filed a pro se motion to vacate his
sentence pursuant to RCr 11.42. Therein, Appellant contended that (1) the
indictment violated his due process rights because it failed to specify any dates,
times, actions or circumstances upon which the charged offenses occurred; (2) his
counsel was ineffective for failing to appeal the trial court’s denial of his motion to
guash the indictment based upon the same due process grounds; and (3) his plea
was not knowing and voluntary. The Commonwealth did not file a response to

Appellant’s RCr 11.42 motion. The record indicates that on February 9, 2014,

! North Carolina v. Alford, 400 U.S. 25, 91 S.Ct. 160, 27 L.Ed.2d 162 (1970).
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Appellant sent a letter to the circuit court clerk inquiring about the status of his
motion and on June 30, 2014, filed a renewed copy of the motion.

In October 2015, Appellant filed a pro se supplemental RCr 11.42
motion alleging additional claims of ineffective assistance of counsel, including
counsel’s failure to investigate Appellant’s claim that he had been in a severe car
accident and was hospitalized and under heavy medication during part of the time
period in question, and also his claim that the victims had a motive to lie. Again,
the Commonwealth did not file a response to Appellant’s supplemental motion.

In June 2016, Appellant filed a pro se motion for resentencing
pursuant to KRS 532.050 based on a corrected presentence investigation report
(PSI). Therein, Appellant argued that his PSI contained false, misleading and
irrelevant information and that such caused him to be misclassified by the
Department of Corrections (DOC). Appellant argues that his counsel was aware of
errors in the report and assured him that the report would be corrected. However,
Appellant contended that counsel never followed through and, in fact, conspired
with the court clerk to prevent correction of the report. The Commonwealth
responded that Appellant and counsel confirmed on the morning of sentencing that

they had reviewed the PSI report and did not refute the contents thereof.? Further,

2 Counsel commented during the hearing that there were several technical errors and that he
would file a memorandum to correct such. Defense counsel did subsequently file a
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the Commonwealth pointed out that although Appellant’s motion identified
numerous page, paragraph and line numbers where he contended the information
was wrong, he did not actually explain what the perceived errors were. Finally, the
Commonwealth argued that Appellant did not contend the PSI affected his
sentence but rather his classification by the DOC, which is an administrative issue.
By order entered September 14, 2016, the trial court denied Appellant’s motion.
Appellant filed a pro se appeal in this Court on October 3, 2016 (2016-CA-
001479).

In the interim, however, on September 22, 2016, Appellant filed a pro
se Petition for a Writ of Mandamus in this Court requesting that we issue a writ
directing the trial court to rule upon the merits of his RCr 11.42 motions. On
October 4, 2016, the trial court entered an order denying Appellant’s RCr 11.42
motion. On that same day, the trial court filed a response in this Court to the
mandamus action stating,

While this Petitioner has filed a number of pro se

motions and while this Court has attempted to diligently

review and rule upon these various pro se motions, upon

review of the file in this matter, this Court cannot find

where it has ruled upon the Petitioner’s RCr 11.42

motion. The Court does not have all of the record in this

case as a portion of the record is still at the Court of
Appeals. In order to simplify this matter, the Court has

memorandum on June 21, 2012, correcting the technical errors, none of which were relevant to
the sentencing itself.
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on this date issued its Order overruling Petitioner’s pro se
motion for relief pursuant to RCr 11.42.

Appellant filed a pro se appeal in this Court on October 18, 2016 (2016-CA-
001559). By Order of this Court entered on January 23, 2017, the two appeals
were consolidated.

2016-CA-001469

In this Court, Appellant argues that he is entitled to be resentenced
because the trial court relied upon a PSI that contained false and misleading
information. Further, Appellant contends that use of the incorrect PSI resulted him
in being misclassified by the DOC. We find Appellant’s arguments to be without
merit.

KRS 532.050(6) provides in relevant part,

(1) No court shall impose sentence for conviction of a
felony, other than a capital offense, without first ordering
a presentence investigation after conviction and giving
due consideration to a written report of the investigation.

(6) Before imposing sentence, the court shall advise the
defendant or his or her counsel of the factual contents
and conclusions of any presentence investigation or
psychiatric examinations and afford a fair opportunity
and a reasonable period of time, if the defendant so
requests, to controvert them. The court shall provide the
defendant's counsel a copy of the presentence
investigation report. It shall not be necessary to disclose
the sources of confidential information.



Appellant complains that although he reviewed the PSI with counsel, he was
unable to truly understand its contents or its effect on his conditions in prison
because he was heavily medicated. We find Appellant’s reliance on KRS
532.050(6) to be misplaced. The record indicates that the trial court followed the
requirements of that statute. Defense counsel was provided a copy of the PSI prior
to the sentencing hearing and discussed the contents with Appellant as shown by
counsel's statement on the record that there were no corrections to the PSI
necessary prior to sentencing. The trial court also specifically asked Appellant if
he had reviewed the PSI, to which he replied affirmatively. As such, the record
establishes that Appellant was aware of and given a fair opportunity to controvert
the contents of the PSI. See Commonwealth v. Bush, 740 S.W.2d 943 (Ky. 1987).
The statute does not require the trial court to correct a PSI after the conviction has
become final. Thus, the trial court complied with the requirements of KRS
532.050(6).

Furthermore, even if Appellant could raise a belated challenge to the
PSI, he has not shown that any misinformation in the PSI has actually negatively
affected his conditions of imprisonment. First, it is unclear that the substantive
information in the PSI was actually incorrect. While Appellant challenges several
items in the report, he fails to explain in what manner any are “false or

misleading.” In addition, it is well established that a prisoner has no inherent right



to a particular security classification or to be housed in a particular institution.
Mahoney v. Carter, 938 S.W.2d 575, 576 (Ky. 1997).

Appellant has not demonstrated that he suffered any cognizable injury
because of alleged inaccuracies or problems with the content of the PSI.
Consequently, we conclude that the trial court did not err in denying his motion for
resentencing.

2016-CA-001559

In this Court, Appellant argues that (1) the trial court erred in
summarily denying his motion in response to the mandamus action; (2) trial
counsel rendered ineffective assistance which resulted in him entering an Alford
plea “while under influence of pain medication”; and (3) the trial court erred in
denying an evidentiary hearing where the grounds asserted in his motion could not
be refuted from the record. The Commonwealth responds that Appellant’s motion
was subject to summary dismissal because it was not verified, and further that the
motion was “an improper, successive motion under RCr 11.42(3) since another
appeal on an RCr 11.42 motion is pending in [2014]-CA-000169.”% Although not
a successive motion, we do agree that Appellant’s RCr 11.42 motion was
unverified and subject to summary dismissal.

RCr 11.42(2) provides,

% The Commonwealth erroneously cited to 2016-CA-000169, which is actually styled Hammons
v. Commonwealth.
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The motion shall be signed and verified by the movant

and shall state specifically the grounds on which the

sentence is being challenged and the facts on which the

movant relies in support of such grounds. Failure to

comply with this section shall warrant a summary

dismissal of the motion. (Emphasis added).
While not argued by the Commonwealth before the trial court, Appellant’s failure
to properly verify his motion is dispositive of this appeal. The verification
requirement requires that the motion be signed in front of a notary. Both RCr
11.42 and Stanford v. Commonwealth, 854 S.W.2d 742, 748 (Ky. 1993), cert.
denied, 510 U.S. 1049 (1994), provide in clear and unambiguous terms that a
movant's signature on the RCr 11.42 motion must be verified, and that the failure
to verify warrants summary dismissal of the motion.

The trial court herein lost jurisdiction over Appellant's case ten days
after entry of the final judgment. Silverburg v. Commonwealth, 587 S.W.2d 241,
244 (Ky. 1979); see also Winstead v. Commonwealth, 327 S.W.3d 479, 485-86
(Ky. 2010). “It could be reinvested with jurisdiction only upon the filing of a
proper motion under RCr 11.42 ... .” Bowling v. Commonwealth, 964 S.W.2d
803, 804 (Ky. 1998). It is uncontroverted that Appellant’s signatures on his
original RCr 11.42 motion and his supplemental motion were not witnessed and
acknowledged by a notary. While Appellant is proceeding pro se, and though we

recognize the procedural minefield encountered by pro se litigants, he was

nevertheless required to act in accordance with the civil rules and case law. This
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rule of procedure was promulgated not to hamper pro se litigants, but to ensure that
the person purporting to make the motion and the person whose signature appears
on the motion are the same.

As Appellant's motion did not comply with RCr 11.42(2), it was
improper and insufficient to reinvest jurisdiction in the trial court. See Bush v.
Commonwealth, 236 S.W.3d 621 (Ky. App. 2007). As such, summary dismissal
was proper. Therefore, as the trial court did not have jurisdiction to adjudicate
Appellant's RCr 11.42 motion, this Court is similarly without jurisdiction to hear
any appeal therefrom. Accordingly, Appellant's appeal is hereby dismissed.

The trial court’s order in 2016-CA-001479 denying Appellant’s
motion for resentencing is affirmed. Appellant’s appeal in 2016-CA-001559 from
the trial court’s order denying his motion for post-conviction relief pursuant to RCr

11.42 is dismissed.

ALL CONCUR.
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