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BEFORE: DYCHE, HENRY, AND TACKETT, JUDGES.

HENRY, JUDGE: Manuel Lane and Thel na Lane appeal from an order
of the Bell G rcuit Court adjudging that they are not the owners
of a 78.40-acre tract of property located in Bell County which

t hey cl ai m by adverse possession. Based upon a trial by
deposition, the circuit court concluded that appellee D. Cene
Dillman is the | awful owner of the disputed tract. For the

reasons stated below, we affirm



The 78.40-acre tract in dispute lies along Yellow
Creek in Bell County about hal fway between Pineville and
M ddl esboro. The Lanes assert ownership of the tract by adverse
possession. The Lanes contend that they and, before them
Manuel Lane’s forebears, have exclusively, openly, and
not ori ously possessed the property continually since 1913. They
assert that they and their famly predecessors continually
occupi ed the residence from 1913 to 1965 as a residential farm
built various structures upon the tract, farnmed and | ogged the
tract, fenced the tract with barbed wire, and identified their
claimto the tract by painting perineter trees along the
boundary |ine. The Lanes concede that the last Lane to actually
live on the property, Manuel’s nother Jennie Lane, left in 1965,
but contend that since that tinme they have continued to exercise
control over the tract by visiting the property, paying property
taxes on the property, and by continuing to paint the boundary-
line trees.

Record title to the property is held by appellee D
Gene Dillman. The tract in dispute is part of a |arger 1, 320-
acre tract! which was purchased in 1965 from Cunberl| and Col | ege
by Dill man’s predecessor in title, Dark Ri dge Devel opnent
Conmpany, Inc., a conpany fornmed and owned by DIl man. The tract

had been acquired by Cunberl and Col | ege’ s predecessor,

! The tract is also described in the record as being a 1,700-acre tract.



WIlliansburg Institute, fromthe A Gatliff famly by way of
donation in April 1909. It appears that the A Gatliff famly
had acquired the property in the 1800s.

It appears that at the tinme of the Gatliff famly
donation of the larger tract, Kitty Lane, a forebear of
Manuel s, occupied the 70.40-acre tract. Coincident with the
Gatliff donation, Kitty Lane quit-clained any interest she had
in the 70.40 acre tract to Gatlin, reserving, however, alife
estate. It appears that followng the |lapse of this life
estate, the Lane famly continued to occupy the property. Wile
the Lanes contend that their possession was adverse to
W liansburg Institute/ Cunberland College’'s record title,

DIl man all eges that the occupation was by | ease and/or
perm ssive use so as to preclude the occupation fromri pening
into a fee by adverse possessi on.

Contrary to the Lane’s version of the facts, D |l nan
all eges that follow ng Jennie Lane’s “abandonnment” of the
property and Dill man/ Dark Ri dge’s purchase of the property from
Cunber | and Col | ege, both of which occurred in 1965,2 Di |l man
and/ or Dark Ri dge have m ned, tinbered, drilled, |eased, dug,

traversed, grazed and otherw se occupied the property.

2 Wiile both events occurred in 1965, Dillman's purchase of the property and
Jennie’'s leaving the property are unrelated. Jennie |eft the property
because of health problens and/ or because a fl ood washed out the bridge which
provided primary access to the property.



According to the Lanes, in 1994, upon an occasion of a
visit to the property, they discovered the appell ee Lasleys
(d/b/a Bell Lumber)® cutting tinber on the tract. The Lasleys
indicated that they were cutting tinber pursuant to a | ease from
Dillmn. According to the Lanes, this was the first know edge
they had that there was any other claimto the property. On My
8, 1998, the Lanes filed a conplaint in Bell circuit court
seeking to quite title to the property in their favor under a
cl ai m of adverse possessi on.

Fol | ow ng di scovery and deposition testinony of the
Wi t nesses, the case was deci ded upon the record by the Bel
Circuit Court. By Findings of Fact, Conclusions of Law, and
Judgnent entered April 14, 2004, the circuit court held in favor
of Dillman’s record title, and determ ned that the Lanes had not
succeeded in proving their assertion of a fee in the property by
adverse possession. The circuit court further determ ned that
subsequent to 1965, in addition to his record title, DIl mn had
also net the criteria to establish title under the principles of
adverse possession. This appeal followed.

This case was tried by deposition. In such cases, even
t hough the trial court did not have the opportunity to observe

the witnesses to judge their credibility, neverthel ess, we defer

3 The Lasl eys, who conduct a tinbering business under the nane of “Bell
Lunber,” are parties to the litigation only as concerns to whomthe royalties
for the lunmber they tinbered fromthe tract should be paid.



to the trial court's findings of fact and will disturb same only

if clearly erroneous. CR 52.01; Vanover-Muy v. Marsh, 793

S.W2d 852, 854 (Ky.App. 1990). A finding of fact is not
clearly erroneous if it is supported by substantial evidence.

Onens- Corni ng Fi berglas Corp. v. Golightly, 976 S.W2d 409, 414

(Ky. 1998). “Substantial evidence” nmeans evi dence of substance
and rel evant consequence having the fitness to induce conviction
in the mnds of reasonable nmen. 1d. On the other hand, we

review the trial court's conclusions of | aw de novo. Cnelli v.

Ward, 997 S.W2d 474, 476 (Ky.App. 1998).

One may obtain a perfect title to real property by
adverse possession for the statutory period of tine of fifteen
years even when there is no intention by the adverse possessor
to claimland not belonging to him Kentucky Revised Statutes

413.010; Tartar v. Tucker, 280 S.W2d 150, 152 (Ky. 1955). There

are, however, five elenents, all of which nust be satisfied,
bef ore adverse possession will bar record title: 1) possession
must be hostile and under a claimof right, 2) it nust be
actual, 3) it nust be exclusive, 4) it nust be continuous, and

5) it nmust be open and notorious. Appal achian Regi ona

Heal t hcare, Inc. v. Royal Crown Bottling Co., Inc., 824 S.W2d

878, 879-880 (Ky. 1992). The party claimng title through

adver se possession bears the burden of proving each el enent by



cl ear and convincing evidence. Phillips v. Akers, 103 S.W3d

705, 709 (Ky.App. 2002).

Inits April 14, 2004, order, the circuit court nade
the follow ng findings of fact and concl usi ons of |aw rel evant
to our discussion:

FI NDI NGS OF FACT

The Court finds as foll ows:

1. The Plaintiffs allege ownership of this
property by adverse possession for

t hensel ves as heirs of the |late Joe Lane.
However, the Court finds to the contrary.

2. The Defendant, D. CGene Dill man,
purchased a tract of land in 1965 from
Cunberl and Col | ege that included the
property in question and Di |l nman has
presented a docunented chain of title dating
back nore than ninety (90) years, relying on
the records of the Bell County Court Cerk
of which the Court takes noti ce.

3. Since 1965, the Defendants, D. Gene

Di Il man/ Dark Ri dge Devel opnent Conpany, have
been in actual physical possession under
color of title and have exerci sed open,

not ori ous and excl usive control of the

subj ect matter of this litigation.

5. Defendants have tinbered, m ned, |eased
and openly controlled the tract of |and sued
upon. Plaintiff’s claimof possession is
not supported by the record. The Lane

fam |y abandoned the property in 1965 and
have since nade no use of the property or
exerci sed any dom nion and control over the
property with the exception of painting
boundary trees and payi ng taxes.



CONCLUSI ONS OF LAW

2. In order for the Plaintiffs herein to
acquire title by adverse possession, they
woul d have to show entry under col or of
title, open and notorious possession of the
property, hostile to the clains of al

ot hers and exclusive in nature for the
prescribed time. As a matter of |aw, the
Plaintiffs have not net their burden of

pr oof .

3. Defendant, D. Gene Di |l nman, has shown
not only de jure title for over ninety (90)
years, unbroken in nature, but has al so, as
a matter of |aw, shown to have established
title, also adversely to the whole world,

i ncluding the heirs of Joe Lane, granting
hi m def act o possessi on of the property sued
upon.

4. As a matter of law, Plaintiffs have

failed to establish any claimto the

property in question. D. Gene D |l nman has

established his Title and is thereby

entitled to paynment for any tinber renoved

by the other Defendants herein, nanely,

Lasl ey, Ausnus and Bell Lunber.

To sinmplify matters, we note that even if we accept
t he appellants’ contention that they had, prior to 1965,
acquired title by adverse possession as against the record title
now hel d by Dillnman, * neverthel ess, the record supports the

circuit court’s conclusion that Dillman net the criteria to

acquire title to the property under the principles of adverse

4 There is a dispute as to whether the Lanes occupied the land prior to 1965
hostil ey or perm ssively.



nb5 Of

possession in the 15 years foll owi ng the Lanes’ “abandonment
the property in 1965.

In his affidavit of Novenber 23, 1999, and his
deposition testinony, Dillman testified that follow ng his
acquisition of the property in 1965 he had exerci sed excl usive
control over the property by, anong other things, |easing tinber
rights to the property; leasing gas and oil exploration rights;
| easing the coal rights to the property; granting fishing,
hunting, and trapping rights to the property; paying state and
county real estate taxes on the property; and by listing, and
payi ng, unm ned m neral taxes and undevel oped gas taxes on the
property. According to Dillman’s affidavit and testinony, since
1965 he and or his predecessor in title, Dark Ri dge Devel opnent
Conpany, have been in actual physical possession of the property
under color of title and have exerci sed open, notorious and
excl usive control of the subject matter of this litigation.

In light of the foregoing, even if the Lanes claim
ri pened i nto ownership by adverse possession prior to Dillman’s
acquisition of record title, there is substantial evidence in
the record to support the circuit court’s finding that DIl man
satisfied the criteria for acquiring ownership of the property
under the principles of adverse possession in the years

subsequent to 1965.

> W note that a fee-sinple title to realty cannot be abandoned. Turk v.
Wlson's Heirs, 266 Ky. 78, 98 S.W2d 4 (1936)




The Lanes contend that they preserved their ownership
by adverse possession after 1965 by visiting the property, by
payi ng property taxes on the property, and by painting the
perineter trees to the tract. However, there was conflicting
testinony regarding this, and we nust defer to the circuit court

inits resolution of the conflicting evidence. Janakaki s-Kostun

v. Janakakis, 6 S.W3d 843, 852 (Ky.App. 1999). Accordingly,

we Wi ll not disturb the decision of the circuit court.
For the foregoing reasons the judgnent of the Bell

Circuit Court is affirned.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Qis Doan, Jr. Bill Hayes
Har | an, Kent ucky M ddl esbor o, Kent ucky



