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BEFORE: M NTON AND TACKETT, JUDGES; HUDDLESTON, SENI OR JUDGE.1!
TACKETT, JUDGE: Tonya O iver appeals fromthe denial of her
noti on under Kentucky Rule of Civil Procedure (CR) 60.02 for
relief fromthe order setting aside the jury’'s award of $1.7

mllion in her nmedical mal practice action against Dr. Thomas

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



Abell. The order was set aside by this Court after it was
di scl osed that the trial judge, Hon. Rebecca Overstreet, was
married to a partner in the firmrepresenting AQiver, Herren &
Adans. (diver sought relief based on newy discovered evi dence
of an informal ethics opinion obtained by the judge regarding
the possibility of conflict of interest in cases involving her
husband’s firm The circuit court denied the notion. W
affirm

The underlying action for mal practice arose when Dr.
Abel | m stakenly performed LASIK surgery on the wong axis of
Aiver’s eye, inadvertently doubling her astigmatisminstead of
correcting it. Subsequent attenpts to renedy the m stake by
surgery also failed, severely inpairing Aiver’s sight. This
action canme to trial and the jury awarded danages as descri bed
above. After the verdict but before the entry of judgnent, Dr.
Abel | becane aware of the relationship between the judge and
Jerry Wight, the third nmenber of the Herren & Adans firm
Wi ght does not participate in the nedical mal practice cases the
firmhandles, but this Court held that the appearance of
inpropriety created by the relationship was sufficient to set
aside the verdict and order a new trial.

On remand, A iver noved for reinstatenent of the
verdict, using CR 60.02 to seek extraordinary relief. diver

al l eged that an informal ethics opinion sought by the trial



judge stated “as a general rule, you need not disqualify
yourself in cases where your husband s |aw firm appears before
you. Disqualification would be required where your husband has
a substantial interest that would be affected by the outcone of
the lawsuit.” The opinion enclosed a copy of an existing,
publ i shed ethics opinion the ethics commttee believed to be
di spositive of the question. On that basis, diver sought
relief fromthe order of this Court requiring a newtrial. The
circuit court believed that it did not have the authority to
grant the relief sought, and so denied the notion. This appea
f ol | owed.

A closer |ook at the ethics opinion brings the issue
into clearer focus. The ethics opinion is dated Decenber 18,
1990, and dealt with a then-hypothetical question of what the
judge’s responsibility toward her husband’s firm would be when
it appeared before her. Her husband was still a | aw student at
the tinme. The opinion does not deal with this specific case,
and as Abell correctly points out, the opinion nerely points to
anot her, published opi nion which was avail able to the Appell ant
at the tine this matter first came before this Court, but which
the Appellant did not cite. This opinion in no way constitutes
“new y di scovered evidence” upon which relief could be granted.

As this Court’s prior holding is the | aw of the case, we wl|l



not revisit its nerits, and affirmthe order of the Fayette
Circuit Court.
For the foregoing reasons, the order of the Fayette

Circuit Court is affirned.
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