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SCHRCODER, JUDGE: This is an appeal froma felony conviction for
failing to register as a sex offender as required by the Sex

O fender Registration Act (KRS 17.510) when appel | ant noved from
Tennessee to Kentucky. W adjudge that because appel |l ant was

not given notice of the duty to register as a sex offender in
Kent ucky as required by due process and KRS 17.510(6), the

convi ction cannot stand.® Additionally, we hold that inplicit in

' Qur United States Congress and Senate have |ikew se recognized this problem
of sex offenders noving across state lines without registering and the notice
i ssues arising therefrom They have sought to fill the gap we address in our



the statute is a nens rea elenent that appellant had to act
know ngly. Hence, we adjudge that the trial court erred in
refusing to include that cul pable nental state in the jury
instructions. Accordingly, the judgnent of conviction is
reversed.

On Novenber 12, 1999, appellant, Kenneth MBride, was
convicted in a Tennessee court of the felony offense of sexua
battery and was sentenced to two years in jail. [In late January
2001, McBride noved from Tennessee to Muunt Sterling, Kentucky
and began working at Fast Change Lube GI|. In March 2001
Sergeant David Charles of the Mount Sterling Police Departnent
| earned that McBride was registered as a sex offender in
Tennessee and was now living in Mount Sterling and working at a
qui ck change | ube conpany in town. It is undisputed that in
March of 2001, McBride was not registered as a sex offender in
Kent ucky.

On May 11, 2001, McBride was indicted for failure to
be registered as a sex offender in Kentucky on March 13, 2001,
pursuant to KRS 17.510(7). It is undisputed that MBride did
not register in Kentucky as a sex offender until My 7, 2001.

McBride's case was tried to a jury on August 20, 2003. He was

opinion with a federal sex offender registration program and database. JACOB
WETTERLI NG MEGAN NI COLE KANKA, & PAM LYNCHER SEX OFFENDER REG STRATI ON AND
NOTI FI CATI ON PROGRAM H. R 2423, S. 1086, 109'" Cong. (2005); DRU S LAW H. R
95, S. 792, 109'" Cong. (2005); see al so JESSI CA LUNSFORD ACT, H R 1505, 109'"
Cong. (2005).



found guilty and sentenced to four years’ inprisonnent. This

appeal foll owed.

McBride' s first argunent is that KRS 17.510(7) is

unconstitutionally vague as applied to him KRS 17.510(7)

provi des:

If a person is required to register under
federal law or the | aws of another state or
territory, or if the person has been
convicted of an offense under the | aws of
anot her state or territory that would
require registration if commtted in this
Commonweal t h, that person upon changi ng
residence fromthe other state or territory
of the United States to the Commonweal th or
upon entering the Conmonweal th for

enpl oynent, to carry on a vocation, or as a
student shall conmply with the registration
requi renent of this section and the

requi renents of subsection (4)(b) of this
section and shall register with the
appropriate | ocal probation and parol e
office in the county of enpl oynent,
vocation, or schooling. As used in this
section, “enploynment” or “carry on a
vocation” includes enploynent that is full-
time or part-tinme for a period exceedi ng
fourteen (14) days or for an aggregate
period of time exceeding thirty (30) days
during any cal endar year, whether
financially conpensated, volunteered, or for
t he purpose of governnent or educationa
benefit.

McBride clains the above statute is unconstitutionally

vague because it does not define “residence”. Under the void-

for-vagueness doctrine, a statute is not unconstitutionally

vague if

it contains sufficient definiteness such that ordinary



peopl e can understand what conduct is prohibited. Kol ender v.

Lawson, 461 U.S. 352, 357, 103 S. . 1855, 75 L. Ed. 2d 903
(1983). Additionally, the doctrine requires that the statute be
worded so as to not encourage arbitrary or discrimnatory
enforcenment. 1d. Every termin a statute need not be defined,
and ternms that are not defined are to be accorded their conmon,

everyday nmeaning. United States v. Haun, 90 F.3d 1096 (6'" Gr.

1996), cert. denied, 519 U S 1059, 117 S. C. 691, 136 L. Ed.

2d 614 (1997) (holding that the term “proceeds” was not
unconstitutionally vague in noney |aundering statute).
“Residence” is defined as “the act or fact of dwelling in a
pl ace for some tinme.” MERRI AMWEBSTER S COLLEGQ ATE DI CTI ONARY
993 (10'M ed. 2001). In our view, the |anguage of KRS 17.510(7)
was sufficiently definite to put McBride on notice that if he
failed to register as a sex offender when he changed his pl ace
of dwelling from Tennessee, where he was registered as a sex
of fender, to Kentucky, he would be guilty of the offense
t herein.

McBride next argues that the trial court erred in
refusing to enter a directed verdict in his favor. MBride
mai ntai ns that the Cormonwealth failed to prove that his
conviction in Tennessee was for an offense that woul d have
required registration as a sex offender in Kentucky if conmtted

her e.



McBride noved for a directed verdict at the close of
all the evidence in the case. The only specific allegation of
deficiency in the proof was that the Conmonwealth failed to
prove that MBride had changed his residence to Kentucky.
Beyond that, the notion was a general notion sinply claimng
that the Cormmonwealth failed to carry its burden of proof as to

the charged offense. In H cks v. Commonweal th, 805 S. W2d 144,

148 (Ky. App. 1990), this Court adjudged that when the defendant
failed to specify how the evidence was insufficient as to a
particul ar el enent of the offense in the notion for directed
verdict or in an objection to the instructions, the issue was
not preserved for appellate review. “The trial court was never
gi ven an opportunity to address the question of whether there
was a |ack of evidence on this particular elenment of the
offense.” 1d. Simlarly, in the present case, this allegation
that the Commonweal th did not prove that the Tennessee of f ense,
if commtted in Kentucky, would have required the defendant to
regi ster as a sex offender in Kentucky, was not ever raised in
the trial court, either in the notion for directed verdict or as
an objection to the Coomonwealth’s jury instructions.
Neverthel ess, McBride urges us to review the issue for pal pable
error under RCr 10. 26.

RCr 10. 26 defines “pal pable error” as error that

“affects the substantial rights of a party.” Relief from
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pal pabl e error “may be granted upon a determ nation that

mani fest injustice has resulted fromthe error.” RCr 10. 26.

I f, upon consideration of the whole case, there is a substantia
possibility that the result would have been different absent the
error, the error is prejudicial and, thus, considered to have

resulted in manifest injustice. Abernathy v. Commonweal th, 439

S.W2d 949 (Ky. 1969), overruled on other grounds, Bl ake v.

Commonweal th, 646 S.W2d 718 (Ky. 1983). 1In Schoenbachler v.

Commonweal th, 95 S.W3d 830 (Ky. 2003), the Court recogni zed

that despite the fact that the defendant failed to raise the

i ssue of the sufficiency of the evidence in a renewed notion for
directed verdict at the close of all the evidence, relief from
pal pabl e error could neverthel ess be granted if the Commonweal th
failed to prove an essential element of the offense.

Pursuant to KRS 17.510(7), a person changi ng residence
to Kentucky is required to register as a sex offender “[i]f the
person is required to register under federal [aw or the |aws of
anot her state or territory, or if the person has been convicted
of an offense under the |laws of another state or territory that
woul d require registration if commtted in this Conmonweal th.”
(enmphasis added.) At trial, the Coomonwealth called Oficer
Rudd Kerr of the Kentucky State Police (“KSP"), who was in
charge of the KSP sex of fender unit which nmanages the sex

of fender registry. Oficer Kerr testified that, according to



his records, McBride was registered as a sex offender in
Tennessee in March of 2001. Additionally, MBride' s girlfriend
in March of 2001, Darnella Bradley, testified that at one point
after McBride noved in with her in January 2001, she opened up
McBride' s address book and saw McBride’ s Tennessee sex offender
registration identification card. In our view, the above

evi dence was sufficient proof that MBride was required to

regi ster as a sex offender in Tennessee. Therefore, as we read
KRS 17.510(7), it was not necessary that the Commonweal th prove
t hat the Tennessee of fense was an offense that woul d have

requi red sex offender registration in Kentucky if commtted in
Kent ucky.

McBride al so argues that a directed verdict should
have been granted in his favor because there was no evidence
that he was inforned that he was required to register as a sex
of fender in Kentucky prior to his arrest, which he naintains was
an el enent of the offense under KRS 17.510(6). As with the
argunment above, this issue was not specifically raised in
McBride's notion for directed verdict. Thus, we will reviewthe
argunment only for pal pable error

KRS 17.510(6) provides:

Any person who has been convicted in a court

of another state . . . of a sex crinme or

crimnal offense against a victimwho is a

m nor, or who has been commtted as a
sexual |y violent predator under the | aws of
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another state . . . shall be inforned at the
time of his or her relocation to Kentucky of
the duty to register under this section, and
to conmply with the requirenents of
subsection (4)(b) of this section, by the
interstate conpact officer of the Departnent
of Corrections or the Departnent of Juvenile
Justice. The officer shall require the
person to read and sign any formthat may be
required by the cabinet, stating that the
duty of the person to register under this
section has been explained. The officer
shall order the person to conplete the
registration form and the officer shal
facilitate the registration process. The

of ficer shall then send the form including
any special conditions inposed by the court
or the Parole Board in the state of
conviction to the Information Services
Center, Kentucky State Police, Frankfort,
Kent ucky 40601, and to the appropriate | ocal
probati on and parole office in the county of
the registrant’s residence.

The Commonweal th does not deny that it did not give
McBride actual notice that he was required to register as a sex
of fender in Kentucky before arresting himfor the offense. Rudd
Kerr, head of the KSP sex offender unit, testified that Kentucky
had no way of knowi ng that MBride had noved to Kentucky in
January of 2001 because MBride never gave notice to Tennessee
t hat he was changing his residence. Kerr testified that
according to a form McBride signed in Tennessee when he
regi stered as a sex offender there, MBride was required to
notify the Tennessee Bureau of I|nvestigation Sexual O fender
Registry if any information on the registration form changed for

any reason |longer than ten days, or be subject to penalties of
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aw. According to Kerr, if the offenders notify probation and
parol e when they nove across state lines, as they are supposed
to do, the sex offender registry unit fromthe original state
will notify the state where the of fenders are noving.

The Commonweal th points out that MBride was charged
under section (7) of KRS 17.510, therefore, it maintains that
section (6) would have no bearing on his conviction. W
disagree. It is a basic principle of statutory construction

that a statute should be read and construed as a whol e. Smth

v. Bob Smth Chevrolet, Inc., 275 F. Supp.2d 808 (WD. Ky. 2003).

In determning legislative intent, courts are not restricted to
the particular section challenged, but should read all sections
of the statute together since “different parts of a statute

reflect |ight upon each other.” Commonwealth v. Trousdale, 297

Ky. 724, 181 S.W2d 254, 255 (1944).

It is clear fromour reading of KRS 17.510 that the
various sections of the statute operate together to cover the
di fferent aspects and circunstances surroundi ng sex of fender
regi stration in Kentucky, conprising the “registration systenf
referred to in KRS 17.510(1). Sections (6) and (7) of the
statute both relate to persons comng into the Commonweal th from
ot her states that nust register as sex offenders in Kentucky.

Al t hough the | anguage in those sections is not conpletely



consi stent? we see no conflict in the sections. Section (6)
provi des that those persons conming into Kentucky who nust

regi ster as a sex offender in Kentucky “shall be inforned at the
time of his or her relocation to Kentucky of the duty to

regi ster under this section, and to conply with the requirenents
of subsection (4)(b) of this section, by the interstate conpact
of ficer of the Departnment of Corrections or the Departnent of
Juvenile Justice.” Section (6) then spells out the specific
duties of the interstate conpact officer in registering the

i ndividual. Section (7) specifies which individuals comng into
Kent ucky nust register in Kentucky as sex offenders and where
they must register. Essentially, Section (6) puts the onus on
Kentucky to give notice of the duty to register in Kentucky and
then to assist the individual in registering, while Section (7)
puts the onus on the individual to register in Kentucky. 1In
construing the two sections together, we believe the |egislature
i ntended for the individual to receive notice of the duty to
regi ster as a sex offender in Kentucky before he has a duty to

so register in Kentucky. This interpretation would insure that

*Section (6) refers to the offender’s “relocation” to Kentucky, while Section
(7) refers to the of fender “changing residence” to Kentucky. Also, Section
(6) requires notice to those convicted in other states or a federal court of
a sex crine, an offense against mnor, or as a sexually violent predator,
while the requirenment to register in Section (7) is inposed on persons
required to register under federal |aw or under the | aw of another state, or
who have been convicted of a crine in another state that woul d necessitate
registering in Kentucky if commtted here.
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the individual’s due process rights are satisfied under the
st at ut e.

In Lanbert v. People of the State of California, 355

US 225 78 S. . 240, 2 L. Ed. 2d 228 (1957), the United
States Suprene Court confronted the issue of whether a nunicipa
ordi nance inposing a registration requirenent on convicted
felons who remained in the city for nore than five days viol ated
due process. Wiile the Court acknow edged the | ongstanding
principle that “ignorance of the law will not excuse”, the court
i kewi se recogni zed that “[e]ngrained in our concept of due
process is the requirenment of notice.” 1d. at 228. The Court
ultimately held that those charged under the ordi nance nust have
actual know edge of the duty to register or proof of the
probability of such know edge before they can be charged with
failing to register under the ordinance. Id. at 229. The
Court’s decision turned on three factors: (1) that the conduct
was passive; (2) the individual’s status as a convicted fel on
would not, in itself, put the individual on notice to inquire as
to the applicable law, and (3) the | aw was enacted solely for

t he convenience in conpiling a list which mght be of sone

assi stance to | aw enforcenent agenci es.

In State v. Bryant, 163 N.C. App. 478, 594 S. E. 2d 202

(N. C. App. 2004), the North Carolina Court of Appeals had before

it a factual situation identical to the one in the present case
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— a sex offender from another state who noved to North Carolina
who was not given notice that the law of North Carolina |ikew se
required that he register as a sex offender. Also, just as in
the instant case, the offender had signed a formin the state
where he was initially convicted and regi stered as a sex
of fender (South Carolina) which stated that he was required to
give South Carolina notice if he changed his residence. As with
the case at bar, there was nothing on the original state’s
(South Carolina) forminformng himthat he nust register as a
sex offender in any other state to which he m ght nove or even
requiring that he give the new state notice of his relocation.
Unl i ke Kentucky, however, there was no provision in the North
Carolina sex offender registration statute requiring notice to
an out-of-state offender noving to North Carolina of the duty to
register in North Carolina.

Rel yi ng on Lanbert and anot her North Carolina case,

State v. Young, 140 N.C. App. 1, 535 S.E.2d 380 (N.C. App. 2000),

the Bryant Court struck down the sex offender registration
statute as unconstitutional as applied to sex offenders
convicted in other states who nove to North Carolina. The North
Carolina Court held that due process requires either actual or
constructive notice to the out-of-state offender noving to North
Carolina of the requirenent to regi ster before he can be

convicted of failing to register in North Carolina. Bryant, 594
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S.E. 2d at 205; See also Varnes v. State, 63 S.W3d 824 (Tex. App.

2001). The Court found that not only did the of fender not have
any actual notice of the duty to register in North Carolina from
North Carolina authorities or via the fornms he signed in South
Carolina, he |ikew se did not have constructive notice. Bryant,
594 S. E. 2d at 206-207. The Court rejected the State’ s argunent
that sex offender registration | aws are now so pervasive that

t he out-of-state offender had constructive notice because he
must have known that he was required to register in other
states. “We do not, however, believe that nere know edge t hat
nost states have registration requirenents is sufficient today
to establish know edge that an of fender must register in states
other than the one in which he was originally convicted.”

Bryant, 594 S. E.2d at 206; but see People v. Patterson, 185

Msc. 2d 519, 708 N.Y.S.2d 815, 826 n.5 (2000).

In the case before us, there was no evi dence that,
prior to his arrest, MBride had actual notice or the
probability of notice of the duty to register as a sex offender
when he noved to Kentucky. The Commonweal th does not deny that
it did not give notice to McBride, and the form si gned by
McBride in Tennessee only required McBride to give notice to
Tennessee if he noved to another state. The formdid not inform
McBride that he had a duty to register in any other state to

whi ch he mght relocate or require himto informhis new state
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of residence that he has noved there. And unlike the situation

in Varnes v. State, 63 S.W2d 824, where adequate notice was

found to have been verbally given to the offender by his parole
officer, there was no evidence in the instant case that MBride
was verbally infornmed by anyone of his duty to register in
Kent ucky.

As to constructive notice, we agree with the North
Carolina Court in Bryant that, although the existence of
statew de sex offender laws is a well known fact, that fact
al one woul d not put an offender on notice that he is required to
register in another state to which he noves. W would note that
in 1997, the Jacob Wetterling Act, 42 U S.C. 8§ 14071 (2003),
whi ch conditions certain federal funding on the enactnent of sex
of fender registration |l aws, was anended to require states to
i nform of fenders noving out of state of the duty to report their
change of address as provided by state |law and conply with any
sex offender registration laws in the new state. 42 U S. C 8§
14071(b) (1) (A)(i1i) (as anmended Nov. 26, 1997, P.L. 105-119,
Title I, 8§ 115(a)(1)-(5), 111 Stat. 2461). “The fact that
Congress found it necessary to anend the Jacob Wetterling Act to
clarify that state officials are required to inform an of fender
of his duty to register in a new state shows that sex offender
regi stration | aws have not yet achieved such general recognition

anong the public that a defendant nay be charged with know edge
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of a duty to register upon noving to a new state.” Bryant, 594
S.E. 2d at 207.

We recogni ze the quandary posed by this situation. To
put it sinply, how can Kentucky give notice to an out-of-state
of fender who rel ocates to Kentucky that he nust register as a
sex offender in Kentucky when the state does not know that the
of fender has noved here? Cearly, MBride was in violation of
the law for failing to give notice to Tennessee that he was
moving - a violation of Tennessee law. He is before us,
however, for commtting the Kentucky offense of failing to
regi ster as a sex offender here, and the fact remains that he
was not given notice of the duty to so register in Kentucky as
required by the statute. Accordingly, MBride could not
| awful |y be charged under KRS 17.510 for failing to register as
a sex offender since notice is a prerequisite to conm ssion of

the of fense. See Patterson, 708 N Y.S.2d at 825. Because this

error clearly affected the substantial rights of MBride, we
deem it pal pable and thus reversible.

We next turn our attention to the rel ated argunent
that the trial court erred in refusing to include a nens rea
elenment in the jury instructions, specifically, that MBride
“knowi ngly” failed to register as a sex offender in Kentucky.
McBride tendered jury instructions which would have required the

jury to find that he “knowingly” failed to register as a sex
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of fender in Kentucky. Additionally, MBride s instructions
defi ned “know ngly” as follows: “A person act [sic] know ngly
with respect to conduct or to a circunstance when he is aware
that his conduct is of that nature or that the circunstance
exists.”

The Conmonweal th maintains that the trial court
properly excluded a nmens rea elenent fromthe jury instructions
because failing to register as a sex offender under KRS 17.510
is an absolute liability crinme. KRS 501.030 provides:

A person is not guilty of a
crimnal offense unless:

(1) He has engaged in conduct
whi ch includes a voluntary act or the
om ssion to performa duty which the | aw
i mposes on himand which he is physically
capabl e of perform ng; and

(2) He has engaged in such conduct
intentionally, know ngly, wantonly or
recklessly as the law nay require, with
respect to each el enment of the offense,
except that this requirenent does not apply
to any of fense which i nposes absol ute
liability, as defined in KRS 501. 050.

KRS 501. 050 provi des:

A person may be guilty of an
of fense wi thout having one (1) of the
cul pable nmental states defined in KRS
501. 020 only when:

(1) The offense is a violation or
a m sdenmeanor as defined in KRS 500.080 and
no particular cul pable nental state is
included within the definition of the
of fense; or

(2) The offense is defined by a
statute other than this Penal Code and the
statute clearly indicates a | egislative
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purpose to inpose absolute liability for the
conduct descri bed.

The offense at issue is a Cass D felony for which
McBri de was sentenced to four years’ inprisonnent. The offense
is not set out in the Penal Code, but, fromour reading of KRS
17.510, we do not believe it clearly indicates a |l egislative
purpose to inpose absolute liability. There is no expression in
the statute of any intent to renove know edge as an el enent of

the offense. See State v. Gorgetti, 868 So.2d 512 (Fla. 2004).

Al t hough there is no specific |anguage in KRS 17.510 including a
“knowi ngly” nental state for failure to register as a sex

of fender, there is, as discussed earlier, an express statutory
requi renment that the Commonweal th nust give notice to the

of fender that he nust register as a sex offender in Kentucky.
KRS 17.510(3) and (6). In our view, this denonstrates that the
| egislature did not intend for the crinme to be an absol ute
liability crime because, if the offender is required to be

i nformed of the registration requirenent before he nust

regi ster, he would necessarily be acting “knowi ngly” in failing
to register. Any claimotherwi se by an of fender proven to have
been gi ven proper notice would |likely fail given the know edge

i mputed to himthrough proper notice. W reject what we deemto
be an inconsistent position taken by the New York Court in

People v. Patterson, 708 N. Y.S. 2d 815, that the statute and due
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process mandate notice of the duty to register as a sex
of fender, yet the crinme was neverthel ess adjudged to be a strict
l[tability crinme.

The Conmmonweal th points to KRS 17.510(12), which
expressly includes a “knowi ngly” state of mnd for the offense
of providing false, msleading, or inconplete information. The
Commonweal th argues that if the |egislature had intended for the
of fense of failing to register to have a “know ngly” nental
state, it would have |ikew se expressly included such a
requi renent. We do not agree. The offense of providing fal se,
m sl eadi ng, or inconplete information requires affirmative
conduct. The offense of failing to register is a conpletely
separate offense for passive conduct, which, by its very nature,
requi res sone know edge or probability of know edge to conport
with due process. Lanbert, 355 U. S. at 228-230. As stated
above, we believe that the requirenent of notice of the duty to
register in the statute establishes that the | egislature
intended for the offender to act “knowingly” in failing to
regi ster.

Since McBride had to act “knowingly” in failing to
regi ster as a sex offender under KRS 17.510, the trial court
commtted reversible error in refusing to include that el enent

of the crinme in the jury instructions. Gven this error and the
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failure of McBride to receive notice of the duty to register in
Kent ucky, the judgnent of conviction is hereby reversed.

BUCKI NGHAM  JUDGE, CONCURS

JOHNSON, JUDGE, DI SSENTS AND FI LES SEPARATE OPI NI ON

JOHNSON, JUDGE, DI SSENTING | respectfully dissent.
I conclude that when all provisions of KRS 17.510 are read
together, it is clear that subsection (7) places absolute
liability on a person who is a registered sex offender in
another state to register as a sex offender in Kentucky w thout
hi m bei ng i nformed® of that duty. The interpretation given to
KRS 17.510 by the Mpajority has the effect of establishing a
notice requirement and a know ngly nens rea requirenment for
subsection (7) that is not contained in KRS 17.510.

KRS 17.510(7) clearly provides that “a person [who] is

required to register under . . . the |laws of another state .
upon changi ng residence fromthe other state . . . to the
Comonwealth . . . shall conply with the registration

requi renment of this section and the requirenents of subsection
(4)(b) of this section[.]” KRS 17.510(6) requires the
interstate conpact officer of Kentucky’ s Departnment of
Corrections or Departnent of Juvenile Justice to informa sex

of fender “at the tinme of his[ ] relocation to Kentucky of the

*I choose to use the term“inforned” as opposed to “notice” because “informed”

is used in KRS 17.510(6) and “notice” does not appear in KRS 17.510.
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duty to register under this section, and to conply with the
requi renents of subsection (4)(b) of this section.”

In interpreting a statute, a court nust presune that
the Legislature intended the statute to be effective inits
entirety, thus “significance and effect nust be accorded to

every part of the statute if possible.”?

Thi s includes reading
each subsection of a statute in its entirety. Subsection (6)
begins with a requirenent that the interstate conpact officer
informa sex offender of his duty to register. The Majority’s
reading of this portion of the subsection in isolation defeats

t he purpose of the statute. Cbviously, before a duty arises
under this subsection, the officer nust have know edge that the
sex offender has entered the Cormonwealth. |If the sex offender
violates the | aw of the state of his conviction or said state
does not have a registration requirenent, there is a possibility
that the officer will have no know edge of the sex offender’s
presence in Kentucky.® The renainder of this subsection provides

that the officer is mandated to require the sex offender to sign

a form acknow edgi ng that he has been infornmed of that duty,

“Liquor Qutlet, LLC v. Al coholic Beverage Control Board, 141 S.W3d 378, 386
(Ky. App. 2004) (citing George v. Scent, 346 S.W2d 784 (Ky. 1961)).

® The statute does not provide any exanpl es of when an interstate conpact

of ficer would be provided with information that a sex offender has rel ocated
to Kentucky. But | take notice of such know edge bei ng obtai ned through
notification fromanother state as testified to by M. Kerr and ot her

i ncidents such as a crimnal background check by a police officer and an
application for sonme state enpl oynent.
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order the sex offender to conplete the registration form
facilitate the registration process, and send the appropriate
docunents to specific offices.® Considering the potential role
of the sex offender in the officer’s learning of his relocation
to Kentucky (which would trigger the officer’s actions under
subsection (6)), and reading subsection (6) and the entire
statute as a whole, | interpret the nmandate in subsection (6) to
require the appropriate Kentucky officials, upon |learning that a
sex offender has relocated to Kentucky, to take the necessary
action to tinely facilitate the registering of the sex offender
in Kentucky. Thus, the legislative intent of subsection (6) is
to require the responsi ble Kentucky officials to follow certain
procedures to ensure that the registration of sex offenders is
tinmely and effectively conpleted. Subsection (6) was not
enacted to give a right of notice to a sex offender, but for the

sol e purpose of facilitating the effective adm nistration of the

® KRS 17.510(6) provides, in part, as follows:

The officer shall require the person to read
and sign any formthat nay be required by the
cabinet, stating that the duty of the person to
regi ster under this section has been expl ai ned.
The officer shall order the person to conplete
the registration form and the officer shal
facilitate the registration process. The
officer shall then send the form including any
speci al conditions inposed by the court or the
Parol e Board in the state of conviction to the
Informati on Services Center, Kentucky State
Pol i ce, Frankfort, Kentucky 40601, and to the
appropriate |ocal probation and parole office
in the county of the registrant’s residence.
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statute. This interpretation conports with the overall purpose
of the statute to protect citizens of Kentucky from sex
of f enders.

Under subsection (6) when an interstate conpact
officer is aware that a sex offender is relocating to Kentucky,
he shall informthat sex offender of the requirenent under
subsection (7) of the sex offender’s absolute liability for
failing to register in Kentucky. This interpretation allows for
a construction of KRS 17.510 which gives effect to the
| egislative intent in both subsections (6) and (7), and is
consistent with the legislative intent of effectively and
efficiently registering sex offenders. Contrary to the hol ding
by the Majority, | conclude that Kentucky has al so properly
pl aced the burden on a convicted sex offender who has changed
his residence to Kentucky to register in Kentucky w thout having
been informed of that duty.

Alternatively, as noted by the Majority, MBride had
been informed in Tennessee that he was required to inform
Tennessee authorities of his change of residence within 48 hours
of “establishing or changing a primry or secondary

n7

resi dence[. ] Hence, MBride was not infornmed by Kentucky

"Tenn. Code Ann. 8§40-39-203(a) (2004). See al so Tenn. Code Ann. 840-39-203(9)
whi ch states “[a]n of fender who indicates to a designated | aw enforcenent
agency on the [ ] registration formsuch offender’s intent to reside in
another state, . . . and then who decides to remain in this state shall,
within forty-eight (48) hours of the decision to remain in the state[,]
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of ficials pursuant to KRS 17.510(6) of the requirenment that he
regi ster as a sex offender upon changing his residence to
Kent ucky because of his own failure to conply with Tennessee
aw. MBride should not be rewarded in Kentucky for his failure
to register as a sex offender because he failed to conply with
the sex offender | aws of Tennessee. Such a hol ding produces an
absurd result.?®

| also dissent fromthe Majority’s holding that the
jury instructions were erroneous for not including the nens rea
el ement of “knowingly.” | agree with the Comopnweal th that the
Legi slature intended the failure to register as a sex offender
under KRS 17.510 to be a crinme with absolute liability. The
penalty provisions for violating KRS 17.510 are provided in
subsections (11) and (12).° “[Where particular |anguage is used

in one section of a statute, but omtted in another section of

report in person to the designated | aw enforcenment agency and update all
i nformati on pursuant to subsection (h).”

®Cosby v. Commonweal th, 147 S.W3d 56, 59 (Ky. 2004) (quoting Conmonweal t h,

Central State Hospital v. Gray, 880 S.W2d 557, 559 (Ky. 1994) (stating that
““[i]n construing statutory provisions, it is presuned that the |egislature
did not intend an absurd result’”)).

® KRS 17.510(11) and (12) provide as foll ows:

(11) Any person required to regi ster under
this section who violates any of the provisions
of this section is guilty of a Class D fel ony.

(12) Any person required to regi ster under
this section who know ngly provides fal se,

m sl eading, or inconplete information is guilty
of a Class D fel ony.
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the sane statute, it is presuned that the | egislature acted
intentionally and purposefully in the disparate inclusion or

excl usi on. "1

By including a nens rea requirenment in subsection
(12), but not subsection (11), it is obvious that the
Legi sl ature consciously chose to require an absolute liability
standard for subsection (11). Thus, | conclude that MBride may
be guilty of violating KRS 17.510(7) w thout proof of one of the
cul pabl e nental states defined in KRS 501.010* since “[t]he
offense is defined by a statute other than [the] Penal Code and
the statute clearly indicates a | egislative purpose to inpose

absolute liability for the conduct described.”'? | would affirm

t he convicti on.
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Irvin J. Halbeib Gregory D. Stunbo
Appel | ate Public Advocate Attorney Cenera

Loui svill e, Kentucky
Gregory C. Fuchs
Assi stant Attorney Genera
Frankfort, Kentucky

0 Ljquor Qutlet, 141 S.W3d at 385 (citing Pal mer v. Conmonwealth, 3 S W3d
763 (Ky. App. 1999)).

1 KRS 501.010(1) states: “‘Cul pable nental state’ nmeans ‘intentionally’ or
“knowi ngly’ or ‘wantonly’ or ‘recklessly,’” as these terns are defined in KRS
501. 020."

12 KRS 501. 050(2).
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