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BEFORE: M NTQON, SCHRODER, AND TAYLOR, JUDCES.
TAYLOR, JUDGE: This is an appeal froma Final Judgnent entered

by the Jefferson Circuit Court upon a jury verdict dismssing a



nmedi cal mal practice action agai nst Warren Kenper, MD. Barry
Gordon, individually and al so as surviving spouse and persona
representative of the estate of Lori Gordon, deceased, and
Stuart Gordon, by and through his parent and next friend, Barry
D. Gordon, and Samant ha Gordon, by and through her parent and
next friend, Barry D. Gordon (collectively referred to as

appel  ants) bring Appeal No. 2002- CA-001983-MR froman April 3,
2002, Final Judgnent of the Jefferson Circuit Court. Warren
Kenper, M D. brings Cross-Appeal No. 2002- CA-002043-MR fromthe
April 3, 2002, Final Judgnment of the Jefferson Circuit Court.
W affirmin part and reverse and remand in part Appeal No.
2002- CA-001983-MR. W& dismi ss Cross-Appeal No. 2002- CA-002043-
MR.

In early February 1996, Lori, then 38 years of age and
ot herwi se in good health, suddenly experienced severe nausea,
chest pain, and dizziness. By anbulance, Lori was transported
to Baptist Hospital East in Louisville, Kentucky. She received
a cardi ovascul ar evaluation by Dr. George Stacy but was
subsequent |y di scharged wi thout a firm di agnosi s.

On April 14, 1996, Lori was at the novie theater with
one of her children when the synptons suddenly returned. The
nausea and chest pain were so severe that an anbul ance was
needed. Lori was again taken to Baptist Hospital East, and the

enmergency room physician, Dr. Charles Smth, found nothing



nmedically wong with Lori. He prescribed Ativan for anxi ousness
and recomended she see an internist.

One day later, on April 15, Lori saw Dr. Kenper, an
internist, at his office. At this time, Lori’s weight was
reported to be 137 pounds. Dr. Kenper ordered an ultrasound of
t he gal |l bl adder to rule out gall bl adder disease. He also
prescri bed Xanax for anxiety. Dr. Kenper subsequently
interpreted the ultrasound to be within normal limts.

It appears that Lori and/or her husband called Dr.
Kenper several times after April 15. Lori’s synptons continued
to worsen. Because of the severity of Lori’s synptons, a famly
trip to Disney Wrld was cancell ed. The nausea had even caused
Lori to pass out at her child s preschool. In late April 1996,
Dr. Kenper ordered a Conputed Axial Tonography (CAT) Scan of the
abdonen; the CAT Scan report reveal ed a two-centineter cavernous
hemangi oma on the right | obe of the liver and a two-centineter
right ovarian cyst. Dr. Kenper interpreted this report as being
within normal limts. Having ruled out what he believed to be
all physical causes for Lori’s synptons, Dr. Kenper opined that
her synptonms were caused by anxiety and/or panic attacks. He
bel i eved Lori needed psychiatric care, not nedical treatnent for
her conditi on.

In June and July 1996, Lori was exam ned by Dr. Larry

Mudd, a psychiatrist. Dr. Midd di agnosed Lori with an anxiety



di sorder and began to treat her with medication. 1In |ate August
1996, Lori’s synptons had not abated but continued to worsen, so
she consulted with another internist, Dr. Robert Ellis. At this
time, Lori’s weight was reported to be 125 pounds. Having
obt ai ned no nedi cal explanation for her synptons, Lori saw a
psychol ogist, Dr. Carroll Macy in Septenber 1996, and consulted
wi th anot her psychiatrist, Dr. Karen Head, in Cctober 1996. In
Decenber 1996, Lori began treatnent with yet another
psychiatrist, Dr. Ken Davis. Dr. Davis also diagnosed Lori with
anxi ety. By Decenber 1996, Lori’s weight was reported to be 117
pounds.

From April 1996 to Decenber 1996, Lori experienced
unexpl ai ned wei ght | oss of sone twenty pounds. During this
time, Lori believed that sonething was physically wong wth
her. Lori was so fatigued that she could barely get out of bed
and so nauseated that she could hardly eat. She reported hair
| oss, chronic urinary tract infections, and severe chest pains.
In Decenber 1996, Lori discovered two enlarged | ynph nodes in
her neck. She immediately called Dr. Ellis to set up an office
visit.

After examning Lori, Dr. Ellis referred her to Dr.
Janet Chi pman for biopsy of the | ynph nodes. The bi opsy
reveal ed adenoma carcinoma. On February 4, 1997, Lori was

admtted to the hospital, and a repeat biopsy of the |ynph nodes



was performed. The pathol ogy revealed Grade |11 adenonm

carci noma. A CAT Scan of the abdonen and pelvis al so reveal ed
ext ensi ve adenopathy. Lori was finally diagnosed wth

nmet ast asi zed gastric (stomach) cancer

On July 7, 1997, Lori filed a nedical mal practice
action against, inter alios, Dr. Kenper and Dr. Ellis.! Therein
Lori particularly clainmed that Dr. Kenper Afailed to take
reasonabl e and appropriate steps to make a tinely di agnosis of

[ her] stomach cancer, thereby allow ng the disease to
progress in size, scope and severity.{

Lori died on January 13, 1998, during the pendency of
the action, and the personal representative of her estate was
substituted. A jury trial ensued. After the case was subnmtted
to the jury but before a verdict was reached, appellants and Dr.
Ellis entered into a settlenent agreenent. The jury was not
i nformed of the settlenent and eventually returned a verdict in
favor of Dr. Kenper and Dr. Ellis. On April 3, 2002, the trial
court entered judgnent pursuant to the jury verdict and

di sm ssed all clains against Dr. Kenper. These appeals follow

Appeal No. 2002- CA- 001983- MR

Appel I ants rai se several issues for our consideration.

We shall begin with the nost troubl esonme i ssue — whet her the

! The other defendants either settled with Lori or were disnissed fromthe
acti on.



trial court’s jury instructions were erroneous. Specifically,
appel | ants conplain of instruction 2, which reads:?
| NSTRUCTI ON NO. 2
It was the duty of defendant, Warren

Kenper, MD., to use in his care and

treatnent of Lori Gordon, that degree of

care and skill which is expected of a

reasonably conpetent internist, acting under

the sane or simlar circunstances. Do you

bel i eve fromthe evidence that Dr. Kenper

failed to use the degree of care inposed

upon himby this Instruction, and that such

failure was a substantial factor in causing

the injury to Lori Gordon about which you

have heard evi dence?
During trial, appellants proposed an alternative instruction
that asked the jury to determ ne whether Dr. Kenper breached the
appl i cabl e standard of care and, if so, whether such breach was
a substantial factor in causing Lori to suffer a delay in
di agnosi s/ treat ment.

Juxt aposi ng instruction 2 and appellants’ proposed
jury instruction, it becones readily apparent that each
instruction differs in its respective definition of the legally

conpensabl e injury.® Under instruction 2, the injury was

generally defined as “the injury to Lori Gordon about which you

2 The jury answered “no” to Instruction 2.

3 The elenents of a nedical malpractice action are generally: (1) duty; (2)
breach of duty; (3) causation; and (4) injury. As the elenents of duty,
breach of duty, and causation were merged in jury instruction 2, it is

i mpossible to determi ne whether the jury found that Dr. Warren Kenper did not
breach the standard of care or that Dr. Warren Kenper did breach the standard
of care but such breach was not a substantial factor in causing the injury.



have heard evi dence”; whereas, under appellants’ proposed
instruction, the injury was essentially defined as the failure
to diagnose or treat Lori that resulted in a dimnished chance
of survival

This Commonweal th has yet to recogni ze a di m ni shed

chance of recovery/survival as a distinct conpensable injury in

4

tort |aw A growi ng nunber of other jurisdictions have done

5

so,” and the anal ytical foundation supporting this grow ng

“In this Commonweal th, there has been no published case formally accepting or
rejecting the recognition of a delay in diagnhosis/treatnent resulting in a
di m ni shed chance of survival as a legally conpensable injury. Kenper cites
Wal den v. Jones, 439 S.W2d 571 (Ky. 1968) as authority rejecting such
recognition. |In Walden, the Court was concerned with the issue of causation
and, specifically, with whether causation nust be proved by evidence
establishing a reasonable probability or nere possibility. The Court held
that “proxi nate” cause nmust be established by the reasonably probable
standard. The Court was not called upon and did not decide the issue of
whet her the | ost chance of recovery should be recognized as a legally
conpensable injury in tort law. Accordingly, we view Wal den as

di stingui shabl e.

5> The follow ng jurisdictions have adopted the | oss-of-chance doctrine in some
form

e Thonpson v. Sun Gty Community Hospital, Inc., 688 P.2d 605
(Ariz. 1984).

e Sharp v. Kaiser Foundation Health Plan, 710 P.2d 1153
(Col 0. App. 1985).

e Borkowski v. Sacheti, 682 A 2d 1095 (Conn. App. 1996).

e Richnond County Hospital Authority v. Dickerson, 356 S E. 2d 548
(Ga. App. 1987).

e Holton v. Menorial Hospital, 679 N E 2d 1202 (II1. 1997).

e Cahoon v. Cunmings, 734 N E. 2d 535 (Ind. 2000), vacating Cahoon
v. Cummings, 715 N.E. 2d 1 (Ind. App. 1999); Mayhue v. Sparknan,
653 N. E. 2d 1384 (Ind. 1995).

e DeBurkarte v. Louvar, 393 N.W2d 131 (lowa 1986).

e Roberson v. Counsel man, 686 P.2d 149 (Kan. 1984).

e Hastings v. Baton Rouge Ceneral Hospital, 498 So.2d 713 (La.

1986) .

Wl len v. DePaul Health Center, 828 S.W2d 681 (M. 1992).

Aashei mv. Hunberger, 695 P.2d 824 (Mnt. 1985).

Perez v. Las Vegas Medical Center, 805 P.2d 589 (Nev. 1991).

Lord v. Lovett, 770 A 2d 1103 (N. H 2001).

Scafidi v. Seiler, 574 A 2d 398 (N.J. 1990).




acceptance is conmonly referred to as the “l oss-of-chance

doctrine.” See Joseph H King, Jr., Causation, Valuation, and

Chance in Personal Injury Torts Involving Preexisting Conditions

and Future Consequences, 90 Yale L.J. 1353 (1981).

The | oss-of -chance doctrine was devel oped in response
to the often harsh results of the traditional “all or nothing

rule.” See George J. Zilich, Cutting Through The Confusion of

The Loss-of -Chance Doctrine Under Ohio Law. A New Cause of

Action or A New Standard of Causation?, 50 Clev. St. L. Rev. 673

(2002-2003). Historically, this Commonweal th has adhered to the
all-or-nothing rule in nedical malpractice cases.® Under the
traditional all-or-nothing rule, plaintiff nust prove within a
reasonabl e probability that defendant’s breach of the standard
of care was a substantial factor in causing the underlying
injury. As the conpensable injury is viewed as the underlying
injury, plaintiff nust prove within a reasonabl e probability

t hat she woul d have recovered or survived absent defendant’s

» Alberts v. Schultz, 975 P.2d 1279 (N.M 1999).
e« Kallenberg v. Beth Israel Hospital, 357 N Y.S.2d 508 (N.Y.
App. Div. 1974).
e Roberts v. Chio Permanente Medical Goup, Inc., 668 N E 2d 480

(Ohi o 1996).
e MKellips v. Saint Francis Hospital, Inc., 741 P.2d 467 (Ckl a.
1987).

e Hani|l v. Bashline, 392 A 2d 1280 (Pa. 1978).

e Herskovits v. Group Health Coop. of Puget Sound, 664 P.2d
474 (Wash. 1983).

e Thornton v. CAMC, Etc., 305 S.E.2d 316 (WVa. 1983).

e Ehlinger v. Sipes, 454 NW2d 754 (Ws. 1990).

 For a further analysis, refer to Footnote 4. There has yet to be a
publ i shed case either rejecting or accepting the | oss-of-chance doctrine.



negligent conduct. |If plaintiff is unable to prove a reasonabl e
probability of recovery/survival, she would recover nothing; it
is in these narrow cases that the |oss-of-chance doctrine would
be inplicated.

Under our interpretation of the | oss-of-chance
doctrine, plaintiff is required to prove that defendant’s breach
of the standard of care was a substantial factor in causing a
di m ni shed chance of recovery/survival fromthe underlying

injury. See Deutsch v. Shein, 597 S.W2d 141 (Ky. 1980)

(adopting the substantial factor test of Restatenent (Second) of

Torts 8 431); see al so, Pathways, Inc. v. Hammons, 113 S.W3d 85

(Ky. 2003); Bailey v. North Anerican Refractories Co., 95 S. W 3d

868 (Ky.App. 2001). Most often, the | oss-of -chance doctrine
woul d be enpl oyed where the breach of the standard of care
involved a failure or delay in diagnosis or treatnent. It nust
be stated with specificity that the conpensable injury is viewed
as the | ost chance of recovery/survival.

Under the | oss-of-chance doctrine, the substantia

factor test set forth in Restatenent (Second) of Torts 8§ 431 is

applied to determ ne causation. The substantial factor test is
also utilized in traditional mal practice actions com ng under
the all-or-nothing rule; thus, causation remins congruous under
the | oss-of -chance doctrine. The degree of certainty required

to establish causation, |ikew se, remains the sane — “reasonabl e



probability.” See Walden v. Jones, 439 S.W2d 571 (Ky. 1968).

Reasonabl e probability is defined as “nore probable than not” or

“ore likely than not.” See 61 Am Jur. 2d Physicians,

Surgeons, and O her Healers § 332 (2002); George J. Zlich,

Cutting Through The Confusion of The Loss-of - Chance Doctri ne

Under Chio Law. A New Cause of Action or A New Standard of

Causation?, 50 Clev. St. L. Rev. 673 (2002-2003); Mller v.
Paul son, 97 Chio App.3d 217, 646 N E. 2d 521 (1994). Froma
statistical viewpoint, we equate reasonable probability with a

greater than 50 percent chance. See Dal ebout v. Union Pac. R R

Co., 980 P.2d 1194 (Utah Ct.App. 1999); Fid. & Guaranty Ins.

Underwiters, Inc. v. Gary Douglas Elec., Inc., 48 Chio App.2d

319, 357 N.E.2d 388 (1974); Shawn M N chols, Jorgenson v.

Vener: The South Dakota Suprene Court Decl ares Loss-of - Chance

Doctrine as Part of Qur Conmon Law in Medical Ml practice

Torts., 46 S.D. L. Rev. 618 (2000-2001).

The sole distinction between the traditional all-or-
nothing rule and the | oss-of-chance doctrine is the conpensabl e
injury. Under the all-or-nothing rule, the conpensable injury
is viewed as the underlying injury; by contrast, under the | oss-
of - chance doctrine, the conpensable injury is viewed as the | ost

opportunity of recovery/survival fromthe underlying injury.’

" For exanple, the all-or-nothing rule would require a plaintiff/patient to
prove that defendant’s/physician's negligence caused the |oss of the
patient’s eye; under the |oss-of-chance doctrine, a plaintiff would be

10



Al though the traditional all-or-nothing rule and the
| oss-of -chance doctrine are simlar, the right of recovery is
vastly different. For exanple, a patient suffering froma
potentially termnal illness alleges that the physician failed
to tinely diagnose and treat that illness. Expert nedica
testi nony uncontrovertibly established that the physician’s
failure to tinely diagnose and treat the illness was a breach of
t he standard of care. The nedical evidence also established it
was nore probable than not that the breach of the standard of
care caused a | ost chance of survival. Specifically, the
patient had a 45 percent chance of survival at the tine the
physician negligently failed to diagnose the illness. Later,
when the illness was properly diagnosed, the patient’s chance of
survival dinminished to only 15 percent.® The patient eventually
died as a result of the illness.

Under the traditional all-or-nothing rule, the patient
woul d recover nothing as it could not be shown within a
reasonabl e probability that the physician’s failure to di agnose
caused the patient’s death. Conversely, under the | oss-of-

chance doctrine, the patient could recover for the | ost chance

required to prove that defendant’s negligence caused the plaintiff to suffer
a di m ni shed chance of saving the eye.

8 W note that if the patient had a greater than 50 percent chance of surviva
at the tine the physician negligently failed to diagnose the illness the

pati ent woul d recover under the traditional all-or-nothing rule and the | oss-
of -chance doctrine would be inapplicable.

11



of survival on a proportional basis. As the nedical evidence
proved within a reasonable probability that the physician’'s
failure to diagnose caused a 30 percent di m ni shed chance of
survival, the patient could recover danages proportionate to
that 30 percent |ost chance of survival. |If the patient’s total
danmages were $100, 000. 00, the patient would recover 30 percent
of that anount, or $30, 000. 00.

The above exanpl e highlights the public policy reasons
supporting the legal recognition of the | ost chance of
recovery/survival as a distinct conpensable injury in tort |aw.
Such recognition would allow proportionate recovery for a
pati ent whose opportunity to recover/survive had been di m ni shed
by the negligence of a nedical professional. A proportionate
recovery would better conport with traditional notions of fair
play and justice, than the all-or-nothing rule that would | eave
the patient wthout a renedy.

I n deci ding whether to adopt the | oss-of-chance
doctrine, we are also guided by the Kentucky Suprene Court’s

decision in Davis v. Graviss, 672 S.W2d 928 (Ky. 1984).° 1In

Davis, the Supreme Court recognized the right to recovery for an
“increased risk of future harm” |Id. at 930. There exi st

striking simlarities between recovery for an increased risk of

° W note that Davis v. Gaviss, 672 S.W2d 928 (Ky. 1984) was overrul ed on
ot her grounds by Sand Hi Il Energy, Inc. v. Ford Mdtor Co., 83 S.W3d 483 (Ky.
2002). Thereafter, Sand H Il was vacated by Ford Mdtor Co. v. Smith, 538

U S 1028, 123 S. Ct. 2072, 155 L. Ed. 2d 1056 (2003).

12



future harmand for a | ost chance of survival. I|ndeed, it has
been observed that “because the increased risk analysis is so
simlar to the loss of chance doctrine, sone scholars see the

former merely as an extension of the latter.” Kira Elert Dillon

v. Evanston Hospital: |Illinois Adopts The New I ncreased Ri sk

Doctrine Governing Recovery For Future Injury, 34 Loy. U Chi.

L.J. 685, 715 (2003). As the Suprene Court has already signal ed
its intent to permt recovery for an increased risk of future
harm we believe it would, |ikew se, be inclined to permt
recovery for a |l ost chance of recovery/survival

Accordingly, we now hold that a | ost chance of
recovery/ survival should be recognized as a |egally conpensabl e
injury in nmedical mal practice cases where the chance of
recovery/survival is 50 percent or |ess before the negligent act
or omi ssion. In cases where the chance of recovery/survival was
greater than 50 percent, the traditional all-or-nothing approach
woul d apply and the conpensable injury would still be viewed as
t he underlying injury.

To maintain an action for a | ost chance of
recovery/survival, plaintiff nust still prove that defendant
breached the applicable standard of care and that such breach
was a substantial factor in causing a dimnished chance of
recovery/survival fromthe underlying disease or injury.

Plaintiff must present evidence proving causation by a

13



reasonabl e probability and establishing the chance of
recovery/survival was 50 percent or |ess before the negligent
act or omission.! Evidence establishing causation or
plaintiff’s chance of recovery/survival need not be expressed in
terms of percentages; this is a question for the jury.

Where the evidence warrants subm ssion both as a
traditional mal practice action under the all-or-nothing rule and
as a mal practice action under the |oss-of-chance doctrine, ! the
jury may be instructed pursuant to the foll ow ng node
i nstructions:

1. It was the duty of [physician s nane]

to use, in his care and treatnent of

[patient’s nane], that degree and skill

whi ch is expected of a reasonably conpetent

[ physician’s specialty] acting under the

ci rcunstances. Do you believe fromthe

evi dence that [physician’s nane] failed to

use the degree of care inposed by this
i nstruction?

If you answer the above instruction in the
affirmative, proceed to Instruction 2. |If

0 1f plaintiff’s chance of survival/recovery was greater than 50 percent

bef ore the negligent act or omission, the case would not conme within the
purvi ew of the | oss-of-chance doctrine but rather would come within the anbit
of the all-or-nothing rule and proceed as a traditional mal practice action

1 This woul d necessarily be a case where there was conflicting evidence as to
plaintiff’s chance of recovery/survival. For exanple, there was expert

medi cal testinmony that plaintiff’'s chance of recovery/survival was greater
than 50 percent when the physician negligently failed to diagnose/treat, and
there al so was expert nedical testinony that plaintiff’'s chance of
recovery/survival was |ess than 50 percent when the physician negligently
failed to diagnose/treat.

14



you answer the above instruction in the
negative, you shall find in favor of
[ physi cian’ s nane].

2. Do you believe fromthe evidence that

[ physician’s nane] failure to exercise
reasonabl e care was a substantial factor in
causing [patient’s name] [injury or death].

If you answer the above instruction in the
affirmative, you shall find in favor of
[patient’s nane] and proceed to Instruction
[ damage instruction]. |If you answer the
above instruction in the negative, proceed
to Instruction 3.

3. Do you believe fromthe evidence that

[ physician’s nane] failure to exercise
reasonabl e care was a substantial factor in
causing [patient’s nane] to suffer a |ost
chance of recovery or survival fromthe
underlying [disease or injury]. For

pur poses of this instruction, a |ost chance
of recovery or survival is defined as a 50
percent or |ess chance of recovery or
survival at the tinme [physician’s nane]
failed to exercise reasonable care in his
treatment of [patient’s nane].

If you answer the above instruction in the
affirmative, proceed to Instruction 4. |f
you answer the above instruction in the
negati ve, you shall find in favor of

[ physi ci an’ s nane] .

4. \What do you find, in terns of a
percentage, represents [patient’s nane]
chance of recovery or survival, at tinme of
[ physician’s nane] failure to exercise

15



reasonabl e care in his treatnent of
[patient’s nane]. The percentage you find
cannot be greater than 50 percent.

% (50 percent or |ess)

Proceed to I nstruction 5.

5. Wat do you find, in terns of a
percentage, represents [patient’s nane]
chance of recovery or survival at the tine
she was properly diagnosed and treated?

[Patient’s nane] | ost chance of recovery or
survival will be determ ned by subtracting
t he percentage you find under Instruction 5
fromthe percentage you find under
Instruction 4. The Judge then will
determi ne [patient’s nane] award by

mul ti plying the total anount you determ ne
as danages by the percentage previously
determined to represent the |ost chance of
recovery or survival (subtracting the

per cent age under Instruction 5 fromthe

per cent age under Instruction 4).

The next instruction will ask the jury to fix the anmount of
total damages plaintiff suffered. This instruction will be the
tradi tional nedical nmal practice instruction upon damages.

In summation, to recover under the |oss-of-chance
doctrine, the jury nmust find that the physician breached the
standard of care under Instruction 1, and that such breach was
not a substantial factor in causing the underlying injury under

Instruction 2.* If the jury finds that the physician’ s breach

2 Instruction 2 would only be given when the evidence al so warranted
submi ssion as a traditional nedical malpractice claim \Were the evidence

16



of the standard of care caused the underlying injury, plaintiff
woul d be entitled to danages ordinarily recoverable in a
traditional mal practice action. However, if the jury finds that
such breach was not a substantial factor in causing the
underlying injury, the jury may then consi der whether such

| ¥ under

breach caused a | ost chance of recovery/surviva
Instruction 3 and fix the exact percentage representing that

| ost chance under Instructions 4 and 5. The judge will then
determ ne the anount of damages by nultiplying the total damages
by the percentage representing the | ost chance of survival.

We thus conclude that it was reversible error not to
instruct the jury upon Lori’s |lost chance of survival. Upon
remand, the jury should be instructed under the above nodel
instructions with the om ssion of Instruction 2. Instruction 2
essentially asks the jury whether Dr. Kenper’'s failure to
exerci se reasonabl e care was a substantial factor in causing
Lori’s injury. The jury was previously so instructed and
answered in the negative. As we view appellants’ specific
al l egations of error regarding the trial proceedings to be

wi thout nerit, appellants are not entitled to retry whether Dr.

Kenper’'s negligence caused the underlying injury.

warrants subm ssion solely under the | oss-of-chance doctrine, the above nodel
instructions would still be applicable except Instruction 2 would be onmitted.

13 W enphasize that the | ost chance of recovery/survival is defined as a 50

percent or |ess chance of recovery/survival at the time the physician failed
to exercise reasonable care in his treatnent of plaintiff.

17



As to appellants’ remaining issues, we view themto be
wi thout nerit.

Accordingly, we are of the opinion that appellants are
entitled to a newtrial upon the narrow i ssue of whether Dr.
Kenper negligently failed to diagnose or treat Lori and whet her
such failure caused Lori to suffer a | ost chance of survival
The jury should be instructed under the above nodel instructions

with the exception of Instruction 2.

CROSS- APPEAL NO.  2002- CA- 002043- MR

Dr. Kenper pursues what is commonly described as a
“protective” cross-appeal. A protective cross-appeal is
generally limted to |l egal issues that would arise if the
j udgnment appeal ed fromwas reversed and remanded.

See M chael E. Tigar & Jane B. Tigar, Federal Appeals

Jurisdiction and Practice, 8§ 6:10 (3d ed. 2003). On cross-

appeal, Dr. Kenper raises the issue of whether the trial court
shoul d have excluded certain testinony of Dr. Ellis’ s expert
wtness, Dr. Peter L. Thurnan. As Dr. Ellis settled with Lori,
it is inpossible for this precise issue to be raised again upon
retrial. The lawin this Coomonwealth is clear that “[w]e may
not render advi sory opinions concerning noot or hypothetica

i ssues.” Comonweal th v. Deweese, 141 S.W3d 372, 375 (Ky. App.

2003). As Dr. Ellis is no longer a party, we conclude that any

18



opi ni on upon the issue of Dr. Thurman's testinony woul d be

merely advisory.
The Court hereby,

2002- CA- 002043- MR DI SM SSED

For the foregoi ng reasons, Appea

sua sponte,

ORDERS Cr oss- Appeal No.

No. 2002- CA-001983-

MR is affirmed in part and reversed and remanded in part for

proceedi ngs consistent with this opinion;

CA-002043-MR i s di sm ssed.

ALL CONCUR
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