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TACKETT, JUDGE: Kathy Goodman appeals froma judgnent of the
Jefferson Circuit Court which awarded her no danages for
injuries allegedly suffered in an autonobile accident and from
the trial court’s order denying her notion for judgnent
notw t hstandi ng the verdict. On appeal, she alleges that the

jury’s verdict was the result of passion or prejudice and al so

! Seni or Judge Thomas D. Enberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



that the jury was influenced by the m sconduct of the prevailing
party’s attorney. W hold that the jury was not inproperly

i nfluenced, and that its verdict was not the product of passion
or prejudice, and affirm

Goodman’ s appeal arises out of a trial to determ ne
whet her she suffered injuries in an autonobile accident. The
collision occurred as Goodman approached the intersection of
Tayl orsvill e Road and Breckinridge Lane in Louisville and a car,
driven by Candi ce Fickentsher pulled out of a McDonal d s parking
| ot and struck Goodman’s car on the right rear passenger side.
The inmpact spun Goodman’s car, causing it to slide off the road
and into a ditch. Goodman incurred $41,254.90 in medical bills
for treatnment of whiplash, nmyofascitis and thoracic outl et
syndr one.

On the norning of trial, Fickentsher, who was insured
by State Auto |Insurance Conpanies, adnmitted liability for the
acci dent |eaving the question of Goodnman’s injuries as the only
i ssue before the jury. Goodman’s surgeon, Dr. Erdogan Atasoy,
testified for the plaintiff that all of her nedical conplaints
were the direct result of injuries sustained in the car
accident. Dr. Mrton Kasdan was retained as a defense expert
and testified that Goodman was not injured in the accident.

Evi dence was introduced that Goodnan suffered synptons in her

upper extremties prior to the accident. In Kasdan’ s opinion,
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t he di agnosis of thoracic outlet syndrone was not supported by
t he nmedi cal evidence and the surgery perfornmed by Atasoy had
been unnecessary. Both doctors agreed that Goodman had suffered
carpal tunnel syndronme for about twenty years before the
acci dent, and Goodnman admtted that she had undergone surgery
for that condition in 1980 or 1981.

The jury deliberated and returned a unani nous verdi ct
t hat Goodman had failed to show that she incurred the m ni mum
$1,000.00 in nedical bills as a result of the injuries sustained
in the accident and, thus, she was awarded no danages for her
alleged injuries. Goodman's attorney obtained the trial court’s
perm ssion to speak to any of the jurors who were willing to
di scuss their reasons for the verdict. According to counsel,
two nenbers of the jury who were willing to answer his question
stated that they decided the case based on Goodnman’ s answer to
one question which they felt indicated that she was evasi ve and
untrustworthy. Counsel brought this information to the tria
court’s attention in a notion for a new trial or judgnent
notw t hstandi ng the verdict. The trial court denied the notion,
and this appeal followed.

Goodnman argues that she was entitled to a new trial or
to judgnment notw thstanding the verdict under Kentucky Rul e of

Civil Procedure 59.01 which states as foll ows:



A newtrial may be granted to all or any of
the parties and on all or part of the issues
for any of the foll ow ng causes:

(a) Irregularity in the proceedings of the
court, jury or prevailing party, or an order
of the court, or abuse of discretion, by

whi ch the party was prevented from having a
fair trial.

(b) M sconduct of the jury, of the
prevailing party, or of his attorney.

(c) Accident or surprise which ordinary
prudence could not have guarded agai nst.

(d) Excessive or inadequate danages,
appearing to have been given under the
i nfl uence of passion or prejudice or in
di sregard of the evidence or the

i nstructions of the court.

(e) Error in the assessnent of the anount of
recovery whether too large or too small

(f) That the verdict is not sustained by
sufficient evidence, or is contrary to | aw

(g) Newly discovered evidence, nmaterial for
the party applying, which he could not, with
reasonabl e diligence, have discovered and
produced at the trial.
(h) Errors of law occurring at the trial and
objected to by the party under the
provi sions of these rules.
Goodman contends that the jury inproperly based its decision on
t he nondi spositive issue of whether she had a pre-existing
medi cal condition rather than on whether she sustained injuries

in the car accident. Counsel states that he asked the jury

menbers why they had found the defendant’s nedical expert nore



per suasi ve than Goodnan’s own doctor. According to Goodman’s
attorney, the jurors responded that they did not discuss the
medi cal testinony during deliberations. Instead, they focused
on Goodman’ s answer during cross-exanm nation to the question of
whet her she woul d di spute nedical records from 1984 i ndicating
neck pain and from 1991 show ng conpl ai nts of shoul der pain.
Rat her than giving a yes or no answer, Goodman asked defense
counsel, “You have those records?” The jurors allegedly felt
t hat her answer was evasive and that she was surprised to | earn
that the defense possessed records which m ght cast doubt on her
clainms that her injuries resulted fromthe car accident in 2000.
Goodman’ s counsel said that the two jurors stated that her
answer caused themto determ ne that she was untrustworthy, thus
they did not believe her clains that she was injured in the
acci dent.

Bot h doctors who testified gave detail ed accounts of
Goodman’ s prior nedical history and opined that her pre-existing
condition likely played a role in her synptons after the
accident. Were the experts differed was in whether she
suffered injuries in the accident and whet her she was properly
di agnosed with thoracic outlet syndrone. Goodnan contends that
the jury ignored the dispositive issue in the case, which was
whet her she suffered fromthoracic outlet syndrone as a result

of the accident, in favor of the irrelevant question of whether
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she had pre-existing nedical conditions. Further, she argues
t hat nedi cal causation cannot be determ ned by a jury absent

conpetent opinion testinony froman expert. Baylis v. Lourdes

Hospital, Ky., 805 S.W2d 122 (1991).

The Kentucky Suprenme Court’s holding in Baylis does
support the contention that expert testinony is necessary to
prove nedi cal causation. 1In other words, if Goodman had
attenpted to prove thoracic outlet syndrone suffered as a result
of the car accident w thout introducing expert nedica
testinmony, the trial court woul d have been required, under
Baylis, to grant a directed verdict that no such injury was
proven. Neverthel ess, Goodman’s subjectively reported physica
synptons were the basis for the nedical diagnosis, and the
jurors were entitled to disbelieve her account of those
synptons. The standard of review on appeal conpels us to uphold
the jury’s findings of fact unless they are clearly erroneous.
Goodman has not shown that the jury’ s decision not to believe
her account of her synptons resulted from prejudi ce or passion,
t hus, we cannot say that the trial court abused its discretion
in denying her notion for a new trial or a judgnent
not wi t hst andi ng the verdict.

Goodman’ s second argunent on appeal is that the
defendant’s attorney repeatedly violated the trial court’s

pretrial evidentiary rulings in such a way that she was denied a
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fair trial. Fickentsher responds that Goodnan failed to
preserve these alleged errors for appellate review The trial
court had granted notions in |limne excluding any nention of the
fact that Goodman was not wearing her seatbelt at the tine of
the accident and that she had initially obtained | ega
representation fromthe law firmof |saacs & |saacs.
Nevert hel ess, during cross-exam nation, defense counsel asked
Goodman whet her she was wearing her seatbelt at the tine of the
accident. Wth regard to the matter of Goodman’s pri or
representation by a different law firm this information was
introduced to the jury during the reading of Atasoy’s
deposition. Goodman herself placed the deposition into evidence
wi t hout redacting the nention of her prior |egal counsel. Her
final conplaint of defense counsel m sconduct involves
statenments made during the defense's closing argunent.

Fi ckentsher’s attorney argued to the jury that, if the inpact
fromthe accident had been as severe as Goodman testified, there
shoul d have been phot ographs introduced of the left side of her
car to support this claim Goodman made no objection to defense
counsel’s statenment during closing argunment, but now argues that
Fi ckentsher’ s counsel had | ost the photographs and was
attenpting to create an inpression in the mnds of the jurors

t hat Goodman had conceal ed phot ographs that m ght not have

supported her testinony.



The trial court sustained Goodman’s objections to both
the seatbelt evidence and the evidence that she had initially
been represented by a different law firmfromthe one which
represented her at trial. |In each case, the trial court gave
Goodman the choice between crafting an adnonition to the jury
and having a mstrial declared with selection of a new jury to
follow imrediately. |In both cases, Goodman el ected to have the
jury adnoni shed to disregard the excluded evidence. The
Kent ucky Supremnme Court has previously held that “failure to nove
for a mstrial follow ng an objection and an adnonition fromthe
court indicates that satisfactory relief was granted.” West v.

Commonweal th, Ky., 780 S.W2d 600, 602 (1989). Since Goodnan

accepted the trial court’s offer of an adnonition in the first
two instances and failed to object to defense counsel's all eged
m srepresentation of the |ack of photographic evidence during
cl osing argunent, she failed to preserve her objections for
appel | ate revi ew.

For the foregoing reasons, the judgnent of the
Jefferson Circuit Court is affirned.
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