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BEFORE: BAKER, BARBER AND JOHNSON, JUDGES.

JOHNSON, JUDGE: Baptist Healthcare System Inc., d/b/a Centra

Bapti st Hospital has appealed fromthe judgnent entered by the

Fayette Circuit Court on Decenber 10, 2001, which awarded ol da
M1 ler $100,100.00 for injuries she received as a result of its
negli gence. Having concluded that the trial court commtted no

reversible error, we affirm!?

L' Although MIler initially filed a cross-appeal against Central Baptist
Hospital, this Court dism ssed same on Decenber 11, 2002, as it was rendered



On July 18, 1997, pursuant to a doctor’s order, MIller
went to the Central Baptist Hospital Satellite Laboratory to
have her blood drawn. |In the process of draw ng bl ood from
Mller, Beth Morris, a phlebotom st and Central Bapti st
Hospital’s former enployee, placed a tourniquet on Mller’s
right armand then left the roomfor approxi mately eight m nutes
before returning to collect her blood vials.? Mller alleged
that the tourniquet was on her armfor a total of ten m nutes,
that her arm becane swol |l en, and that she felt pain through her
right armand shoulder. Mller incurred numerous nedi cal
expenses as a result of treatnment that was required as a result
of this incident.

Ajury trial was scheduled for April 30, 2001. On
April 9, 2001, Central Baptist Hospital noved for summary
judgnment on the issue of liability and a hearing was hel d on
April 20, 2001. Central Baptist Hospital argued that it was
entitled to a sunmary judgnent because MIler had failed to

identify an expert witness who could testify that it breached

noot by the Supreme Court’s recent decision in Tuttle v. Perry, Ky., 82
S.W3d 920 (2002).

2 Phl ebotony, al so known as veni puncture, “is the procedure of collecting a

bl ood sanpl e through the insertion of a needle into a vein.” Paige

Pf enni nger, Veni puncture — Can Coll ection of Blood Sanples Lead to Injury?,
17 NO. 7 Med. Malpractice L. & Strategy 4 (May 2000). “A phlebotom st is
trained to draw bl cod fromthe human body.” Speers v. Commobnweal th, Ky., 828
S.W2d 638, 640 (1992).




the standard of care in this medical nalpractice action.® Mller
argued that the case involved “ordinary negligence,” rather than
“medi cal mal practice,” since phlebotom sts in Kentucky are
neither licensed nor regulated. MIller contended that Centra
Bapti st Hospital’ s phl ebotom st had failed to neet her
enpl oyer’ s standard of care based on its own training manual and
videos. The trial court determ ned that since phlebotony is a
wi despread nedi cal service, a specific nedical standard of care
is mandatory. The trial court denied Central Baptist Hospital's
nmotion for summary judgnment, continued the trial, and all owed
MIller an additional 30 days to identify an expert w tness.

The case was tried before a jury on Septenber 26 and
27, 2001. Mller’'s expert witness was Deni se Dunn, a
phl ebotom st at the University of Kentucky who had previously
wor ked at Central Baptist Hospital. Dunn testified as to the
standard of care for phlebotom sts, and stated that a
phl ebot om st shoul d never | eave a patient alone and that a
t our ni quet should only be positioned on a patient’s armfor one
to three mnutes. Dunn testified that if a tourniquet is left
on a patient for nore than three mnutes, the patient’s bl ood
may beconme henolyzed. Dunn described henol yzed as where “the
cells are crushed,” which is the result of an inproperly drawn

bl ood sanple. Furthernore, Dunn testified that |eaving a

3 Welch v. Anerican Publishing Co. of Kentucky, Ky., 3 S.W3d 724 (1999).




tourni quet on a patient too long may lead to an elevation in

bl ood test results, including cholesterol. Dunn’'s testinony was
| argely prem sed upon a piece of paper she had obtained from her
enpl oyer,* whi ch she conceded she did not understand.

Central Baptist Hospital offered Cynthia Applegate, an
enpl oyee and forner director of its |aboratories, as a w tness
tointerpret Mller’s blood report. MIller took the position
t hat such an opinion should not be allowed since it would
constitute expert testinony and Appl egate had not been discl osed
as an expert witness until the day before trial. The trial
court ruled that Applegate could read fromthe report and
testify that it did not indicate any problens with the bl ood
drawn, but that she coul d not express an opinion about the |ab
report.

During closing argunent, MIller’s counsel read from
Mller's lab report and argued that the el evated chol estero
| evel indicated that MIler’s bl ood had henol yzed and that the
tourni quet had been left on her armtoo long. Central Bapti st
Hospital objected to this Iine of argunent, but the trial court
rul ed that counsel’s argunent was proper because counsel was

only reading fromthe lab report, not interpreting it.

4 The record is quite confusing concerning the origin of this paper.
Apparently, this paper is found in a sem nar book published by the National
Conmittee on Cinical Laboratory Standards.
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At trial Central Baptist Hospital noved the tria
court tolimt MIller’s recovery of nedical expenses to those
that are considered “paid in full.” Central Baptist Hospital
argued that it was only liable for nmedical expenses up to the
anount actually allowed by MIler’s Medicare coverage. In the
interests of judicial econony, the trial court denied Centra
Baptist Hospital’s notion for a directed verdict regarding
MIller’s nedical expenses and reserved ruling on its notion
until after the jury's verdict.

The jury found that Central Baptist Hospital breached
its duty to MIller and returned a verdict for her in the anount
of $154, 000. 00. However, the jury al so assessed 35% conparative
fault against MIler, thus reducing her recovery to $100, 100. 00.
At a post-trial hearing held on Decenber 14, 2001, the tria
court denied Central Baptist Hospital’s notion on the issue of
t he nedi cal expenses reasoning that if there was to be any
“wndfall” that it should go to MIler who was the injured
victimand not Central Baptist Hospital as the negligent party.
Thi s appeal foll owed.

Central Baptist Hospital clains the trial court erred
by denying its notion for summary judgnment because at the tine
the notion was heard MIler could not have prevailed at tria
wi t hout expert testinmony concerning the phlebotom st’s standard

of care. For negligence to be established there nust have been
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(1) a duty owing the plaintiff by the defendant, (2) a breach of
that duty which (3) was the proxi mate cause of the injuries

which resulted in (4) damages.® “[l]n nedical malpractice cases,
expert testinony is always used to show the standard of care for

"6 Furthernore, the

a particular type of practice and procedure.
Suprene Court of Kentucky has noted that

[]t is an accepted principle that in nost

medi cal negligence cases, proof of causation

requires the testinony of an expert w tness

because the nature of the inquiry is such

that jurors are not conpetent to draw their

own concl usions fromthe evidence w thout

the aid of such expert testinony [footnote

omtted].’

Wil e the above statenments of the law are not in
di spute, we believe the issue can be nore clearly stated as
whether the trial court abused its discretion by allowing MI|er
additional time to identify an expert w tness in phl ebotony.
Since the trial court ruled that an expert would be required to
prove any mnedi cal negligence by Central Baptist Hospital, it was
not unreasonable for the trial court to allow MII|er additional

time to identify such an expert witness. The fornmer Court of

Appeal s has held that “[t]he action of the trial court on

° Helton v. Montgonery, Ky.App., 595 S.W2d 257, 258 (1980).

6 Hanby v. University of Kentucky Medical Cir., Ky.App., 844 S.W2d 431, 434
(1992).

" Baylis v. Lourdes Hospital, Inc., Ky., 805 S.wW2d 122, 124 (1991) (citing
Jarboe v. Harting, Ky., 397 S.W2d 775 (1965); Johnson v. Vaughn, Ky., 370
S.W2d 591 (1963)).




notions for a continuance will, fromthe very nature of things,
be upheld by this court unless there appears fromthe record
sonet hing to show an abuse of the discretion |odged in that

8 W cannot say that the trial court’s decision to allow

court.”
an additional 30 days for this purpose was an abuse of
di scretion.

Central Baptist Hospital also clains the trial court
erred by inproperly Iimting its evidence regarding the |ab
report and by allowing MIller’s counsel to nmake an i nproper
cl osing argunent on the sane issue. Since Applegate was not an
expert witness, the trial court correctly ruled that she could
not express an expert opinion about Mller’s lab report or
testify with regard to what constitutes a henol yzed bl ood draw.

Furthernore, the trial court did not err by allow ng
MIller's counsel to read fromthe |lab report during closing
argurment. Contrary to Central Baptist Hospital’'s argunent,
MIler’s counsel did not provide an uni npeachabl e expert
opinion. The record reflects that during closing argunent
MIller's counsel only read fromMIller’s |lab report, not that he
interpreted the results of the |ab report. The record further
reflects that the trial court offered Central Baptist Hospital’s

counsel the opportunity to read fromthe |lab report but she

chose not to. The trial court commented that “anybody” could

8 Holliday v. Cornett, 196 Ky. 427, 431, 244 S.W 875, 876 (1922).




read the results of MIler’'s |lab report to deternmine if her

chol esterol |evel was increased. Central Baptist Hospital’s
allegation that MIler’s counsel expressed an expert nedica

opi nion is unsubstantiated by the record.

Central Baptist Hospital’s final claimis that the
trial court should have granted its notion for a directed
verdict on the issue of MIller’s nedical expenses. Mller
requested a recovery of $40,922.08 to satisfy her nedica
expenses fromdifferent healthcare providers; however, the jury
awar ded her $34, 000.00 for her reasonable and necessary nedi cal
expenses. Central Baptist Hospital argues that

[MIler] should not be allowed to recover

the entire billed anount [of nedica

expenses] despite the fact that [she], nor

any collateral source on her behal f, has any

| egal obligation to pay the difference.

[MIler] should have been Iimted to recover

only those expenses that constitute “ful

paynment .”

“The collateral source rule is applicable when an
injured plaintiff has received conpensation froma third party
havi ng no connection with the wong inflicted by the defendant.”?®
M Il er argues that the “law in Kentucky has been wel
established that the tortfeasor is not to benefit because of the

[p]laintiff’s foresight in having collateral insurance to assi st

her in paying of her nedical expenses.” “In such cases, the

® Usaco Coal Co. v. Liberty National Bank & Trust Co. of Louisville, Ky.App.,
700 S.W2d 69, 72 (1985) (citing 22 AmJur.2d Damages § 206 et seq. (1965)).




court is faced with a choice of recognizing the collatera
contribution and thus a “wndfall’ to the wongdoer, or not
recogni zing the receipt of collateral funds and essentially
n 10

allowing plaintiff to be overconpensat ed.

In OBryan v. Hedgespeth,' the Supreme Court held KRS

411.188% to be unconstitutional. The Court decl ared that

[b]efore KRS 411.188 was enacted, evidence
of paynents to the plaintiff from nedical or
di sability insurers was excluded as
irrelevant, recognizing that such paynents
have no bearing on the issue to be
judicially decided, the anmount of damages
the plaintiff has incurred and is entitled

0 1d. at 72.
11 Ky., 892 S.W2d 571 (1995).
12 KRS 411.188 provides as follows:

(1) This section shall apply to all actions for
damages, whether in contract or tort, commenced after
July 15, 1988.

(2) At the commencenent of an action seeking to
recover danmmges, it shall be the duty of the
plaintiff or his attorney to notify, by certified
mail, those parties believed by himto hold
subrogation rights to any award received by the
plaintiff as a result of the action. The
notification shall state that a failure to assert
subrogation rights by intervention, pursuant to
Kentucky Cvil Rule 24, will result in a |loss of
those rights with respect to any final award received
by the plaintiff as a result of the action

(3) Collateral source paynents, except life

i nsurance, the value of any premuns paid by or on
behal f of the plaintiff for same, and known
subrogation rights shall be an adnissible fact in any
civil trial.

(4) Acertified list of the parties notified pursuant
to subsection (2) of this section shall also be filed
with the clerk of the court at the comencenent of
the action.



to recover fromthe wongdoer in the civil
action, nor does it matter that the source
of the collateral source benefits nay be
entitled to rei mbursenent fromthe recovery
because of contractual or statutory
subrogation rights. See, e.g., Davidson v.
Vogl er, Ky., 507 S.wW2d 160, 164 (1974) and,
nore recently, Burke Enterprises, Inc. v.
Mtchell, Ky., 700 S.w2d 789, 796 (1985),
stating that “to depart fromthe collatera
source rule would provide the tortfeasor a
‘wndfall’” to the substantial detrinent of
the injured party.” There is no |ega
reason why the tortfeasor or his liability
i nsurance conpany shoul d receive a
“Wwndfall” for benefits to which the
plaintiff may be entitled by reason of his
own foresight in paying the prem umor as
part of what he has earned in his

enpl oyment, and benefits received are
usual |y subject to subrogation so there is
no “doubl e recovery” by any stretch of the
i magi nation. *3

Central Baptist Hospital argues that “there is no
| egal reason why the tort victimshould receive a “wndfall’ and
a ‘doubl e recovery’ when the tort victim the tort victims
insurer, or other collateral source payors are not responsible
for paynent of the benefits.” Additionally, Central Bapti st
Hospital asserts that “[o]ne does not have to stretch the
i magi nation to see that claimnts are receiving double
recoveries in courts everyday when they are allowed to submt
their nmedical bills rather that anount actually paid or payable
as full payment is submtted to the jury.” Accordingly, Centra

Bapti st Hospital contends that MIller’s recovery of the

13 O Bryan, 892 S.W2d at 576.
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di fference between the anmount indicated on her medical bills and
t he anount actually owed as full paynent provides her with a
wi ndfal | or doubl e recovery.

The former Court of Appeals has held “that an injured
person who carries hospitalization or nmedical expense insurance
may recover hospital and nedical expenses fromthe tortfeasor
who injured [her], although [she] has been or will be rei nbursed
for those expenses by the insurance carrier.”** Additionally,
the Suprenme Court has “allowed an injured plaintiff to recover
all medi cal expenses incurred even though a substantial portion

"15 The collateral source rule

of the bill was paid by Medicare.
“provides that 'a defendant nust bear the full cost of the
injury he caused the plaintiff, regardl ess of any conpensati on
the plaintiff receives froman independent or ‘collateral
source.’” |t is clear under Kentucky |aw that Central Bapti st
Hospital may not benefit fromthe fact that MIler received
paynment of her nedical expenses froma third party or that her

requi red paynment was reduced by law. The trial court correctly

deni ed Central Baptist Hospital’'s notion.

4 Conley v. Foster, Ky., 335 S.W2d 904, 907 (1960) (citing Taylor v.
Jenni son, Ky., 335 S.W2d 902 (1960)).

15 paugherty v. Daugherty, Ky., 609 S.W2d 127, 128 (1980) (citing Qur Lady of
Mercy Hospital v. Mclntosh, Ky., 461 S.W2d 377 (1970)).

16 McCor mack Baron & Associates. v. Trudeaux, Ky.App., 885 S.wW2d 708, 710
(1994) (citing Daena A. Goldsmith, A Survey of the Collateral Source Rule:
The Effects of Tort Reformand | npact on Miultistate Litigation, 53 J. Air L.
& Com 799 (1988)).
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For the foregoing reasons, the judgnent of the tria

court is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF AND ORAL ARGUMENT FOR
APPELLEE
F. Allon Bailey
Lynn Ri khoff Kol okowsky Fred E. Peters
Lexi ngt on, Kent ucky Lexi ngt on, Kent ucky

ORAL ARGUMENT FOR APPELLANT:

Lynn R khoff Kol okowsky
Lexi ngt on, Kent ucky
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